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Mr. Frederick M. Haynes, Office of
Rulemaking (ARM-1), Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-3939.

Tgis notice is published pursuant to
paragraphs (c), (e), and (g) of § 11.27 of
part 11 of the Federal Aviation
Regulations (14 CFR part 11).

Issued in Washington, DC, on November
23, 1993.
Donald P, Byrne,
Assistant Chief Counsel for Regulations.

Petitions for Exemption

Docket No.: 27501.

Petitioner: Cessna Aircraft Company.

Sections of the FAR Affected:

14 CFR 25.562.

Description of Relief Sought/
Disposition:

o permit the petitioner relief from
the dynamic test standards in § 25.562,
as incorporated by Amendment 25-64
effective June 16, 1988, for a cockpit
forward observer’s seat on the Model
750, Citation X (ten) airplane. The seat
will be used exclusively by the FAA for
en route inspections.

Dispasitions of Petitions
Docket No.: 26008.
Petitioner: Beech Aircraft

Corporation.

Sections of the FAR Affected:
14 CFR 47.69(b).
Description of Relief Sought/

Dispaosition:

o permit the petitioner to continue
to conduct flights outside the United
States.

Temporary grant, October 25, 1993,
Exemption No, 5125B

Docket No.: 27155.

Petitioner: Saab Aircraft AB.

Sections of the FAR Affected:

14 CFR 25.562(b)(2) and (c)(5).

Description of Relief Sought/
Dispaosition:

o extend Exemption No. 5623 to
allow implementation of Head Injury
Criterion and floor distortion
requirements be delayed until June,
1994, due to a lack of a production
solution by the flight deck-seat and
interior furnishings suppliers.

Partial grant, November 1, 1993,
Exemption No. 5623A

Docket No.: 27301,

_ Petitioner: Skydive City, Inc.

Sections of the FAR Affected:

14 CFR 105.43(a).

Description of Relief Sought:

To allow foreign non-student
skydivers to participate in events at its
facilities without having to comply with
the parachute equipment and packing
requirements of this section,

Grant, November 16, 1993, Exemption
No. 5791

Docket No.: 27384.

Petitioner: The Boeing Company.

Sections of the FAR Affected:

14 CFR 25.1435(b)(1).

Description of Relief Sought:

To amend Exemption No, 5758 to
allow the petitioner to conduct
hydraulic system testing at 3400 psig in
lieu of 3600 psig, since the system relief
valve cracking pressure setting is 3499

psig.
Grant, October 29, 1993, Exemption No.
5758A

Docket No.: 27450.

Petitioner: Emery Worldwide Airlines.

Sections of the FAR Affected:

14 CFR 121,358.

Description of Relief Sought/
Disposition:

To permit an extension to the
December 30, 1993 date for the
installation of either an approved
airborne windshear warning and flight
guidance system, an approved airborne
detection and avoidance system, or an
approved combination of the systems in
the petitioner’s aircraft.

Denial, November 12, 1993, Exemption
No. 5789

Dacket No.: 27499.

Petitioner: Dornier Luftfahrt GmbH.

Sections of the FAR Affected:

14 CFR 25.161(d).

Description of Relief Sought:

To allow the petitioner exemption
from the engine out lateral/directional
trim requirements of § 25.161(d).

Grant, November 5, 1993, Exemption
No. 5785

[FR Doc. 9329262 Filed 11-29-93; 8:45 am]
BILLING CODE 4910-13-M

Passenger Facility Charge (PFC)
Approvals and Disapprovals

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Monthly notice of PFC
approvals and disapprovals. In October
1993, there were 11 applications
approved.

SUMMARY: The FAA publishes a monthly
notice, as appropriate, of PFC approvals
and disapprovals under the provisions
of the Aviation Safety and Capacity
Expansion Act of 1990 (title IV of the
Omnibus Budget Reconciliation Act of
1990) (Public Law 101-508) and part
158 of the Federal Aviation Regu{)ations
(14 CFR part 158). This notice is
published pursuant to paragraph d of
§158.29.

PFC Applications Approved

Public Agency: Columbus Airport
Commission, Columbus, Georgia.

Application Number: 93-01-C~00-
CSG.

Application Type: Impose and Use
PFC Revenue.

PFC Level: $3.00.

Total Approved Net PFC Revenue:
$534,633.

Earliest Permissible Charge Effective
Date: December 1, 1993.

Estimated Charge Expiration Date:
June 1, 1995.

Class of Air Carriers Not Required To
Collect PFC’s:

None.

Brief Description of Projects Approved
To Use PFC Revenue:

Airfield signage,
Lighting rehabilitation runway 5/23 and

taxiways B, C, D, E, and F,

Standby airfield generator,

Easements/approach clearing runways
12 and 23,

Taxiway F extension,

Rehabilitate runway 12/30,

Taxiway C reconstruction (design only).

Demolition of old terminal building,

Master plan update,

Acquisition of a 4-wheel drive vehicle.

Decision Date: October 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Cathy Nelmes, Atlanta Airports District
Office, (404 994-5306.

Public Agency: Metropolitan
Knoxville Airport Authority, Knoxville,
Tennessee.

Application Number: 93-01-C-00-
TYS.

Application Type: Impose and Use
PFC Revenue.

PFC Level: $3.00.

Total Approved Net PFC Revenue:
$5,681,615.

Earliest Permissible Charge Effective
Date: January 1, 1994,

Estimated Charge Expiration Date:
January 1, 1997.

Class of Air Carriers Not Required To
Collect PFC’s:

On-demand air taxi/commercial
operators.

Determination: Approved. Based on
information submitted by the public
agency, the FAA has determined that
the proposed class accounts for less
than 1 percent of the total enplanements
at McGhee Tyson Airport

Brief Descﬁptiom Projects Approved
for Collection and Use:

Master plan/Part 150 study updates,

Noise compatibility program,

Terminal improvements—wheelchair
lift, -

Taxiway and airfield project—

reconstruct taxiway B-2,
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Taxiway and airfield project—replace Storm drain rehabilitation, FOR FURTHER INFORMATION CONTACT:

runway 5L/23R lighti Taxiway/apron pavement rehabilitation, Robert Mendez, Washington Airports
Taxiway and airfield project—air carrier Environmental assessment/westside District Office, (703) 285-2570.

apron reseaﬂ;)ints. : access connection to Garden Road Public Agency: Tulsa Airports
Taxiway and field project—paved alignment study, Improvement Trust, Tulsa, Oklahoma.

shoulder for taxiway B, Airport signage system. Application Number: 93-02-U—00-
Runway 5R/23L improvements— Brief Description of Projects A pproved TUL.

Fa;efnentloveﬂa%—update ‘r;:dnlway To Impose Only: Application Type: Use PFC Revenue.

A%tlt::g t(:)\:vzx;s.ennessee o Residential soundproofing phases 2-5, PFC Level: $3.00.

Airfialid sality 4o & o Terminal renovation/improvement, Total Approved Net PFC Revenue:

: i : i / i K1 R :
Brief Descnpn'on of Projects Approved Enm;g{:f;gpc; crte:tl:t‘:m N Earliest Permissible Charge Effective
To Impose Only: 7 » : Date: June 1, 1992,
new northside” ground access road, ; . o T
Property acquisition—phase I, “New northside” ground access road Estimated Charge Expiration Date:
Terminal renovations—restrooms, “ i 2 August 1, 1995,
< Old northside” road relocation, : X ;
Terminal renovations—roadway Termi Class of Air Carriers Not Required To
: erminal road improvements (phase I), :
B ot i e Westside access connection to Garden ~ Co/lect PFC's: None.
laxiway A strengthening—light and Road Brief Description of Projects Approved
oot 2 Decision Date: October 8, 1993 fa Lsp,
Maintenance building improvements cision Date: October 8, . Tt :
(snow removal equipment building),  FOR FURTHER INFORMATION CONTAGT: i‘-mrggncy SR q‘(”ﬂpRmev')“'
Airfield equipment—snow removal Joseph R. Rodriguez, San Francisco lvrgiﬁd:e:: ulea cansm enr: ghting
equipment, - Airports District Office, (415) 876-2805. Taxiwiy Algha Belding anton and
Brief Description of Projects Public Agency: Metropolitan ; :
3 s 5 . taxiway Delta reconstruction,
Approved-in-Part for Collection and Washington Airports Authority, Taxiway X-ray extension
Userls Alexandria, Virginia. Construct ARFF facility,
Terminal access roads. Application Number: 93-01-C~00~ Taxiway Juliet extension
Determination: The roadway IAD. Taxi y Whisk o, e
immediately around the fuel farm area, Application Type: Impose and Use 8Xl‘“{8y skey reconstruction.
the roadway through the rental car PFC Ravenus. Decision Date: October 18, 1993.
parking areas to the terminal physical PFC Level: $3.00. FOR FURTHER INFORMATION CONTACT: Ben
plant area on the north side of the Total Approved Net PFC Revenue: Guttery, Southwest Region Airports
terminal, and the roadway from the $199,752,390. Division, (817) 624-5979.
crash fire rescue access through Earliest Estimated Charge Effective Public Agency: Charlottt_)sville-
employee parking areas to the terminal Date: January 1, 1994, Albemarle Airport Authority,
physical plant area are not eligible. Estimated Charge Expiration Date: Charlottesville, Virginia. :
These service roads serve ineligible November 1, 2003, Application Number: 93—02-U-00~
areas and, as such, are specifically Class of Air Carriers Not Required To  ChO.
ineligible. Collect PFC’s: Part 135 on-demand air Application Type: Use PFC Revenue.
Decision Date: October 6, 1993. taxis, both fixed wing and rotary. PFC Level: $2.00.
FOR FURTHER INFORMATION CONTACT: Jetry  Determination: Approved. Based on Total Approved Net PFC Revenue:
0. Bowers, Memphis Airports District information submitted by the public $255,559. k- x
Office, (901) 544-3495, agency, the FAA has determined that Earliest Permissible Charge Effective
Public Agency: Monterey Peninsula the proposed class accounts for less Date: Septem_bel' 1, 1992,
Airport District, Monterey, California.  than 1 percent of the total annual Actual Estimated Charge Expiration
Application Number: 93-01-C—00~ enplanements at Washington Dulles Date: October 1, 1993.
MRY. International Airport. Class of Air Carriers Not Required to
Application Type: Impose and Use Brief Description of Projects Approved Collect PFC’s:
PF}(;FEPI‘:':“‘;“-S 00D for Collection and Use: No change from previously approved
vel: $3.000. T : application of June 11, 1992.
Tot . New mid-field facilities, including y Ao :
b .9% g'laggf)mved Net PFC Revenue aprons/taxiways and electrical % flx}gg pescnptxon of Projects Approved
Earliest Permissible Charge Effective service, < oy T
Date: Jan Ts;;g:. arge Effe Mid-field apron, service building, and Snow equipment storage building,
Estimated Charge Expiration Date: fuel line (bravo ramp), Snow vehicle/plow.
June 1, 2000, Replace airfield lighting circuits, Decision Date: October 20, 1993.
Class of Air Carriers Not Required To ~ Airfield signage, FOR FURTHER INFORMATION CONTACT:
Collect PFC’s: Unscheduled/intermittent Perimeter ; ncing, Robert Mendez, Washington orts
Part 135 air taxis, North service road upgrades, District Office, (703) 285-2570.
_ Determination: Approved. Based on Reconstruct Dulles Access Highway and Public Agency: Meridian Airport
information submitted by the public bridges, Authority, Meridian, Mississippi.
égency, the FAA has determined that Mobile lounge road and apron area, Application Number: 93-02-C-00-MEL
the proposed class accounts for less Access road, third lane phase I, PFC Level: $3.00
than 1 percent of the total enplanements Holding apron, runway 1R, Total Approved PFC Revenue:
& Monterey Peninasula Airport. Holdiné; apron, runway 19R, $155,223.
Brief Description of Projects Approved Touchdown zone lighting, runway 1L Estimated Charge Effective Date: June
for Collection and Use: Extend taxiway E-2 to E-7, 1,1994.

Security access control system/flexible  Interim financing costs, Estimated Charge Expiration Date:
response, Decison Date: October 18, 1993. August 1, 1996.
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Class of Air Carriers Not Required to
Collect PFC’S: None.

Brief Description of Projects Approved
for Collection and Use:
Repave runway 4/22,
Repave north 1,500 feet of taxiway B,
Repave terminal building aircraft

parking apron,
Terminal building phase 2A,
Runway/taxiway guidance signs,
Passenger access lift.

Brief Description of Project
Withdrawn: Security vehicle.

Determination: The Meridian Airport
Authority requested by telephone on
September 30, 1993, that this project be
withdrawn from the PFC application.

Decision Date: October 19, 1993.
FOR FURTHER INFORMATION CONTACT:
Elton E. Jay, Jackson Airports District
Office, (601) 965-4628.

Public Agency: Port of Seattle, Seattle,
Washington.

Application Number: 93-02-C-00-SEA.

Application Type: Impose and Use
PFC Revenue.

PFC Level: $3,00.

Total Approved Net PFC Revenue:
$47,500,500.

Earliest Permissible Charge Effective
Date: January 1, 1994,

Estimated Charge Expiration Date:
January 1, 1996.

Class of Air Carriers Not Required to
Collect PFC’S: None.

Brief Description of Projects Approved
for Collection and Use:
Interconnecting taxiways.
Runway incursion/electrical upgrade,
Runway 16R/34L rehabilitation,
Runway 16L/34R safety area expansion,
Taxiway stop bar system,
Residential sound insulation,
Residential sound insulation, phase 8,
Passenger terminal apron replacement,
Airport comprehensive development

plan and third runway environmental

impact statement,
Aircraft rescue and firefighting vehicle,
Des Moines Creek relocation design,
Vacuum style runway sweeper,
Additional satellite transit station

elevators.

Decision Date: October 25, 1993.
FOR FURTHER INFORMATION CONTACT:
Renee Hall, Seattle Airports District
Office, (206) 227-2662.

Public Agency: Columbus Municipal
Airport Authority, Columbus, Ohio.

Application Number: 93-03-U-00-

Application Type: Use PFC Revenue.

PFC Level: $3.00.

Total Approved Net PFC Revenue:
$23,611,963.

Earliest Permissible Charge Expiration
Date: October 1, 1992.

Estimated Charge Expiration Date:

September 1, 1996.
Class of Air Carriers Not Required to

Collect PFC'S:
Previously approved in the July 14,

1992, and July 19, 1993 approvals.
Brief Description of Projects Approved

for Use at Port Columbus International

Airport:

Plans and specifications—school
soundproofing,

Automated identification system (phase
m)'

Security vehicles,

Boundary survey,

School soundproofing (phase II),

Noise monitoring,

Residential soundproofing,

Escalator construction,

Crack seal and seal coat terminal apron,

Electronic monitoring of airfield lighting
and vault work (engineering),

Snow removal equipment—three heavy
trucks with snow plows,

Snow removal equipment—medium
weight truck with plow,

Snow removal equipment—three
spreaders,

North concourse expansion
(engineering).
Brief Description of Projects Approved

for Use at Bolton Field:

Bolton Field snow removal equipment/
material storage building,

Bolton Field overlay Alpha ramp,

Snow removal truck.

Decision Date: October 27, 1993,

FOR FURTHER INFORMATION CONTACT:
Dean Nitz, Detroit Airports District
Office, (313) 487-7301.

Public Agency: City of Portland,
Portland, Maine. -
Application number: 93-01-C-00-

WM

Application Type: Impose and Use
PFC Revenue.

PFC Level: $3.00

Total Approved Net PFC Revenue:
$12,233,751.

Earliest Permissible Charge Effective
Date: February 1, 1994.

Estimated Charge Expiration Date:
May 1, 2001.

Class of Air Carriers Not Required To
Collect PFC'S:

Air Taxi/commercial operators.

Determination: Approved. Based on
information submitted by the public
agency, the FAA has determined that
the proposed class accounts for less
than 1 percent of the total annual
enplanements at Portland International
Jetport.

Brief Description of Projects
Approved for Collection and Use:

Expand snow removal building,
Install guidance signs,

Update Jetport master plan,

Reconstruct west end ramp,

Replace baggage carousels,

Gate 4 expansion,

Terminal expansion,

Acquire wheelchair lift,

Pay PFC-enhanced bond financing costs
Brief Descriptio of Projects Appraved

To Impose Only:

Extend terminal ramp,

Install residential soundproofing,
Decision Date: October 29, 1993,

FOR FURTHER INFORMATION CONTACT:

Priscilla Soldan, New England Region

Airports Division, (617) 238-7614.
Public Agency: Airport Authority of

Washoe County, Reno, Nevada.
Application Number: 93-01-C~00-

RNO.

Application Type: Impose and Use
PFC Revenus,

PFC Level: $3.00.

Total Approved Net PFC Revenue:
$34,263,607.

Earliest Permissible Charge Effective
Date: January 1, 1994.

Estimated Charge Expiration Date:
May 1, 1999.

Class of Air Carriers Not Regiored To
Collect PFC'S:

Air taxi/commercial operators filing
FAA Form 1800-31.

Determination: Approved. Based on
information submitted by the public
agency, the FAA has determined that
the proposed class accounts for less
than 1 percent of Reno Cannon
International Airport’s total annual
enplanements.

Brief Description of Projects Approved
for Collection and Use:

Letter of Intent, entitlement make-up,

Runway 16L/34R widening and
extension,

Construct taxiways A, F, ], K, M, N, and
Pr

Extend taxiway B,

Construct high speed taxiways Hand L.

Construct taxiway C,

Reconstruct runway 16R/34L,

Acquire land—BHR warehouse 4.53
acres—airport development,

Acquire land—air center 23.30 acres—
airport development,

Acquire land—runway 16L/34R runway
protection zone (RPZ)—29.76 acres—
approach,

Acquire land—runway 34L RPZ—4.80
acres—approach,

Acquire land—11.55 acres—airport
development,

Environmental assessment for runway
16L/34R,

Relocate FAA airport surveillance radar
(FAA reimbursable agreement),

Relocate perimeter road,

Airfield drainage,

Reconstruct apron.
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Airport Authority of Washoe County Brief Description of Projects Approved commercial development. Although a
(AAWC) share of Federal grants, for Impose Only: short portion of this road would remove
A. Taxiway A reconstruction and Snow removal equipment, vehicular traffic from a small, remote
taxiway B construction, Taxiway B south extension, portion of the apron, the AAWC has not
B. Taxiway N construction, Perimeter road extension. provided evidence showing sufficient
C. Security system, phases I & II, Brief Description of Project traffic to warrant a potential safety
D. Reconstruction of taxiways A, C, D, Disapproved To Impose Only: concern. Therefore, this project is
and E (Reno Stead airport), pgﬂl;neter road extension {‘l'leno Stead disapproved for the imposition of a PFC,
Baggage claim expansion, airport). Decision Date: October 29, 1993,
Air carrier access terminal compliance termination: The FAA has
improvements, determined that the public agency has ~ FOR FURTHER INFORMATION CONTACT:
Residential soundproofing pilot not provided justification that this Joseph R. Rodriquez, San Francisco
program, project meets objectives of § 158.15(a) as  Airports District Office, (415) 876-2805.
Runways improvement program airfield required under § 158.25(b)(7). The Issued in Washington, DC on November 19,
drainage, purposes cited by the public agency for  1993.
Terminal area ramp reconstruction, this project were to serve the existing Donna Taylor,
Taxiway O reconstruction, National Guard facility and to open a Acting Manager, Airports Financial
Concourse gate maximization. portion of the airfield to further Assistance Division,

CUMULATIVE LIST OF PFC APPLICATIONS PREVIOUSLY APPROVED

Estimated
State application number, airport, city Date approved L?,Vr‘_?é“ TOfFQ::gpge:negenet E;ffggg\l,ecfazfge eht?égedg)ttgt‘ra- ¥
Alabama:
92-01-}-00-HSV, Huntsville Intl-Carf T. Jones Field,

Buntsville ..., L0k BNl 03/06/1992 $3 $19,002,366 06/01/1992 11/01/2008
93-02-U-00-HSV, Huntsville Intl-Cad T. Jones

Flold, HURBVING oot s i i o 06/03/1993 3 19,002,366 09/01/1993 11/01/2008
92-01-C~00-MSL, Muscle Shoals Regional, Muscle

OIS st ] 02/18/1992 3 104,100 06/01/1992 02/01/1995

Arizona:
92-01-C—-00-FLG, Flagstaff Pulliam, Flagstaff .......... 09/29/1892 3 2,463,581 12/01/1992 01/01/2015
93-01-C-00-YUM, Yuma MCAS/Yuma International,

Yuma ..... S O Ty L 09/09/1993 3 1,678,064 12/01/1993 06/01/2003

California:
92-01-C~00-ACV, Arcata, Arcata ..., 11/24/1992 3 188,500 02/01/1993 05/01/1994
93-01-C-00-CIC, Chico Municipal, Chico .... 09/29/1993 3 137,043 01/01/1994 06/01/1877
92-01-C-00-1YK, Inyokem, INYOKSM .....cccvverernrinnnnns 12/10/1992 3 127,500 03/01/1993 09/01/1995
93-01-C-00-LAX, Los Angeles Intemational, Los

Angeles ................. 03/26/1993 3 360,000,000 07/01/1993 07/01/1998
92-01-C-00-OAK, Metropolitan Oakland

AUONAL, OBKIANG. ::itiisse.reemsesassssecsresismmbesmssessonsinins 06/26/1992 3 12,343,000 09/01/1992 05/01/1994
93-01-1-00-ONT, Ontario International, Ontario 03/26/1993 3 49,000,000 07/01/1993 07/01/1998
92-01-C-00-PSP, Palm Springs Regional, Palm

L e VARG Al S L R I 06/25/1992 3 81,888,919 10/01/1992 11/01/2032
92-01-C-00-SMF, Sacramento Metropolitan, Sac-

i b B A e ey 01/26/1993 3 24,045,000 04/01/1993 03/01/1996
92-01-C-00-SJC, San Jose International San Jose 06/11/1992 3 29,228,826 09/01/1992 08/01/1995
92-02-U-00-SJC, San Jose International, San Jose 02/22/1993 3 29,228,826 05/01/1993 08/01/1995
93-03-C-00-SJC, San Jose Intemnational, San Jose 06/16/1993 3 16,245,000 08/01/1995 05/01/1997
92-01-C-00-SBP, San Luis Obispo  County-

McChesney FIE, San Luis 005, s TR D 11/24/1992 3 502,437 02/01/1993 02/01/1995
92-01-C-00-STS, Sonoma County, Santa Rosa ...... 02/19/1993 3 110,500 05/01/1993 04/01/1985
91-01-1-00-TVL, Lake Tahoe, South Lake T 05/01/1992 3 928.747 08/01/1992 03/01/1897

Colorado:
82-01-C-00-COS, Colorado Springs Municipal, Col-

ORRTIO SOIRAGS ..o o e e o L 12/22/1992 3 5,622,000 03/01/1993 02/01/1996
$2-01-00-DVX, Denver International (New), Denver 04/28/1992 3 2,330,734,321 07/01/1992 01/01/2026
93~-01-C~00-EGE, Eagle County Regional, Eagle .... 06/15/1993 3 572,609 09/01/1993 04/01/1998
93-01-C-00-FNL, Fort Collins-Loveland, Fort Col-

e e A 07/14/1993 3 207,857 10/01/1993 06/01/1996
92-01-C—00-GJT, Walker Field, Grand Junction ...... 01/15/1893 3 1,812,000 04/01/1583 03/01/1998
93-01-C-00-GUC, Gunnison County, Gunnison ...... 08/27/1993 3 702,133 11/01/1993 03/01/1998
93-01-C-00-HDN, Yampa Valley, Hayden ............... 08/23/1993 3 532,881 11/01/1993 04/01/1997
93-01-C-00-MTJ, Montrose County, Montrose ........ 07/29/1993 3 1,461,745 11/01/1993 02/01/2009
83-01-C-00-PUB, Fueblo Memorial, Pusblo ............ 08/16/1993 3 1,200,745 11/01/1993 08/01/2010
92-01-C-00-SBS, Steamboat Sprints/BOB, Adams

Fisld, Steamboat T e e e AT 01/15/1993 3 1,887,337 04/01/1993 04/01/2012

o 92-01-C-00-TEX, Telluride Regional, Telluride 11/23/1892 3 200,000 03/01/1993 11/01/1997
Oonnecticut:
93-01-C~00-HVN, Twesd-New Haven, New Haven 09/10/1993 3 2,490,450 12/01/1993 06/01/1999
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CUMULATIVE LIST OF PFC APPLICATIONS PREVIOUSLY APPROVED—Continued

Estimated
State epplication rumber, arport, city ate epproved | “5RC™ | TR huvane - | ofocive date | onarge expire
93-02-4-00-BDL, Bradiey Intemational, Windsor

Locks ; 07/08/12938 3 12,030,000 10/01/1983 09/01/198%

Florida:
93-01-C-00-DAB, Daytona Beach Regional, Day-

LONE BOBOM ..oivivrcconssoresrasorsinasasssssssinsonspassssssassasnsenasse 04/20/1983 3 7,967,835 07/01/1883 1101/1889
92-01-C-00-RSW, Sou&mest Fiodda international,

FOrt MYBFS ... oococnrieresisererrareersancssmnsrpsosassessnsene 08/31/1882 3 252,548,262 11/01/1682 06/01/2014
93-02-U-00-RSW, Southwest Florida Intemnational,

FOt YOS ...i.cocoprassinsirsasssssssiarsnsess 05/10/1983 3 252,548,262 11/01/1992 06/01/2014
§2-01-C-00-EYW, Key West Intemational, Kay

WVOBE .o s essskenbenidaracirepsasisseveisrrastpysowoatasserrs 12/17/1892 3 9845 837 03/01/1893 12/01/1985
92-01-C-00-MTH, Marathon, Marathon ............cew 12/17/1992 3 153,556 03/01/19983 08/01119895
92-01-C-00-MCQ, Oriando Intemational, Oriando ... 11/27/19982 3 167,674,527 02/01/1993 02/01/1983
93-02-C-00-MCO, ‘Orlando Intemetional, Orlando ... 08/24/19983 3 12,957,000 12/01/1993 02/01/19%8
92-01-C-00-PNS, Psnsacola Regional, Pensacola . 11/23/1922 3 4,715,000 02/01/1993 04/01/1886
92-01--00-SRQ, Sarasota-Bradenton intemational,

BOTASOIA .. omomsisisresisisioscisrrosdsors 06/298/1992 3 38,715,000 02/01/1982 09/01/2005
92—01-I-OO»~TLH Tallahassee Regional, Tallahas-

......... 1115/1802 S 8,617,154 02/01/1983 12/01/1898
93—01—0—00—TPA, Tampa Intemational, Tampa ....... 07/15/1993 3 87,102,000 10/01/1983 08/01/1985
Georgia:
91-01-C-00-SAV, Savannah Intemational, Savan-

(1. | APPSR et bR Py s . B SRR SIS 01/23/1992 3 39,501,502 07/01/1992 03/01/2004

92-01-+-00-VLD, Vaidosta Reglonal, Vaidosta ......... 12/23/1082 3 260,526 03/01/1983 10/01/1897
Idaho:

83-01-C-00-SUN, Friedman Memorial, Halley ......... 06/29/1893 3 188,000 09/01/1983 09/01/1997

92-01-C-00-4DA, Idaho Falls Municipal, Idaho Falls 10/30/1982 3 1,500,000 01/01/1883 01/01/1888

92-01-C-00-TWF, Twin Falls-Sun Valiey Reg!onal

Twin Falls ...cccvinveerane 08/12/1992 3 270,000 11/01/1892 0501718238

{ilinois:
93-01-C-CO-MDW, Chicago Midway, Chicago ........ 06/28/1983 3 79,920,858 09/01/1893 112001
93-01-C-00-ORD, Chicago Q'Hare Intemational,

CHCRDIO oo aiosressassiratnsssisitinbs UM B Hp s easrmvberetiopaiyd 06/28/1893 3 500,418,285 09/01/1993 10/01/1999
82-01-+00-RFD, Greater Rockford, Rockford .......... 07/241982 3 1,177,348 10/01/1982 10/01/1886
93-02-U-00-RFD, Greater Rockford, Rockford ........ 09/02/1983 3 1,168,937 12/01/1983 10/01/1836
92-01-4-00-SP1, Capital, Springfield .ccviinvennennns 03/27/1992 3 582,104 08/01/1982 02/01/1994

= 93-02-U-00-SPi, Capital, Springfiald .......cccreesccrrrnans 04/28/1993 3 562,104 06/01/1992 02/01/1994
92-01-C-00-FWA, Fort Wayne Intemational, Fort

Wayne 04/05/1993 3 26,563,457 07/01/1983 03/01/2015
93-01-C-00-IND, Indianapolis, Intemational, Indlan- ¢

apolis ..... Saddstrsaakasatssaronks vu 06/28/1993 3 117,344,750 09/01/1983 07/01/2005

lowa: .
92-01-1-00-DBQ, Dubugue Regional, Dubuque ....... 10/06/1982 3 . 108,500 01/01/1983 05/01/1994
93-01-C-00-SUX, Sioux Gateway, Sioux City ......... 03/12/1983 3 204,465 06/01/1993 08/01/1694

Kentucky: 83-01-C-00-LEX, Biue Grass, Lexington ....... 08/31/1963 3 12,378,791 11/01/1983 05/01/2003
92-01-4-00-BTR, Baton Rouge Metropolitan, Ryan

Field, Baton Rouge 09/28/1992 3 9,823,159 12/01/1982 12/0171998
MMO—BTR Baton Rouge Metropoman Ryan

Fiold, Baton ROUGE .eivscrscrerssssmasessmunsrmssarmssssessorencre 04/23/1993 3 9,823,159 12/01/1692 12/01/1998
93-01-C-00-MSY, New Orieans Intemational/

Motsant Fl, New Orieans R 03/18/1893 3 77,800,372 06/01/1993 04/01/2000
92—01-1—00~8Wl Baltimore-Washington  Inter-

national, Baltimoce = 07/27/1882 3 141,866,000 10/01/1822 09/01/2002

Massachusaetts
93—01—0—00—808 General Edward L. Logan Inter-

RAtONB], BOBION - s eciitiiicr ivrisismmstivasssesborsenioormsagries 08/24/1993 3 588,800,000 11/01/1883 10/01/2011
92-01-C-00-ORH, Worcester Municipal, Worcester 07/28/1982 3 2,301,382 10/01/1992 10/01/1897

Michigan: i
02-01-C-00-DTW, Detroit Mastropolitan-Wayne

County, Detrolt 08/21/1982 3 640,707,000 12/01/1892 06/01/2009
92-01-+-00-ESC, Delta County, Excanaeba 11/17/1882 3 158,325 020111993 08101/1:-.3
93-01-C-00-FNT, Bishop Intemational, Flint ............ 06/11/1893 3 32,296,450 09/01/1383 08/01/2030
92-01---00-GRR, Kent County Intemational, Grand

Rapids 09/09/1982 3 12,450,000 120171982 05/01/1998
92-01-C-00-CMX, Houghton County Memorial,

Hancock 04/29/1993 3 162,866 07/01/1983 01/01/1996
93-01-C-00-WD, Gogebic County, Ironwood .......... 05/11/1993 3 74,690 08/01/1983 10/01/1998
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93-01-C~00-LAN, Capital City, Lansing .........c.ev..... 07/23/1993 3 7,355,483 10/01/1993 03/01/2002
92-01--00-MQT, Marquetts County, Marquetts ...... 10/01/1992 3 459,700 12/01/1982 04/01/1996
§2-01-C-00-PLN, Peliston Regional—Emmet Coun-
ty, Peliston % 12/22/1992 3 440,875 03/01/1993 06/01/1995
Minnesota:
93-01-C~00-BRD, Brainerd-Crow Wing County Re-

gional, Brainerd i R 05/25/1993 3 43,000 08/01/1993 12/31/1995
92-01 SP, Minneapolis-St, Paul Inter-

national, MiNNBapolis ..............cueeuersosmossverssonnnns 03/31/1992 3 66,355,682 06/01/1992 08/01/1994

Mississippi: :
91-01-C-00-GTR, Golden Triangle Regional, Co-

lumbus .. LR = 05/08/1992 3 1,693,211 08/01/1992 08/01/2006
92-01-C-00-GPT, Gulfport-Biloxi Regional, Guif-

port-Biloxi = 04/03/1992 3 384,028 07/01/1992 12/01/1993
92-01-C-00-PIB, Hattiesburg-Laurel Regional, Hat-

HEsburg-Laurel ..............csemciotirssrsosinmsins A 04/15/1992 3 119,153 07/01/1992 01/01/1998
93-01-C-00-JAN, Jackson Intemational, Jackson ... 02/10/1993 3 1,918,855 05/01/1993 04/01/1995
92-01-C-00-MEl, Key Field, Meridian ................... 08/21/1992 3 122,500 11/01/1992 06/01/1994

Missourl:
93-01-C-00-SGF, Springfield Regional, Springfield . 08/30/1993 3 1,937,090 11/01/1993 10/01/1996
92-01-C-00-STL, Lambert-St. Louis International, v
St. Louis ; 09/30/1992 3 84,607,850 12/01/1992 03/01/1996
Montana:
93-01-C-00-B2N, Gallatin Field, Bozeman ............ 05/17/1993 3 4,198,000 08/01/1993 06/01/2005
92-01-C-00-GTF, Great Falls Intemational, Great

Falls . 08/28/1992 3 3,010,900 11/01/1992 07/01/2002
93-02-U-00-GTF, Great Falls Intemational, Great

Falls 05/25/1993 3 3,010,900 11/01/1992 07/01/2002
92-01-C-00-HLN, Helena Regional, Helena ............ 01/15/1993 3 1,056,190 04/01/1993 12/01/1999
93-01-C-00-FCA, Glacler Park Intemational, Kali-

spell 09/29/1993 3 1,211,000 12/01/1993 11/01/1898
92-01-C-00-MS0, Missoula International, Missoula 06/12/1992 3 1,900,000 09/01/1992 08/01/1897

Nevada:
91-01-C-00-LAS, McCarran Intemnational, Las

Vegas 02/24/1992 3 944,028,500 06/01/1892 02/01/2014
93-02-C-00-LAS, McCarran Intemational, Las

NORS l s asa 06/07/1993 3 36,500,000 06/01/1992 09/01/2014

New Hampshire; 92-01-C~00-MHI, Manchester, Man-
chester - " z 10/13/1992 3 5,461,000 01/01/1993 03/01/1997
New Jersey: 92-01-C~00-EWR, Newark International,
oo 1, S s A SR SN I SO I 07/23/1992 3 84,600,000 10/01/1892 08/01/1995
New York:
93-01-C-00-BGM, Binghamton Regional/Edwin A.

Link Field, Binghamton ... ; 08/18/1993 3 1,872,264 11/01/1993 11/01/1897
92-01--00-BUF, Greater Buffalo Intemational, Buf-

eV e S s BN R K 05/29/1992 3 189,873,00 08/01/1992 03/01/2026
92-01-1-00~ITH, Tompkins County, Ithaca ............... 09/28/1992 3 1,800,000 01/01/1983 01/01/1999
92-01-C-00-JHW, Chautauqua County/Jamestown,

R, O e SN I S 03/19/1993 3 434,822 06/01/1993 06/01/1996
92-01-C-00-JFK, John F. Kennedy International,

O et apa e L O o AT 07/23/1992 3 109,930,000 10/01/1992 08/01/1995
92-01-C-00-LGA, LaGuardia, New YOrK .................. 07/23/1992 3 87,420,000 10/01/1992 08/01/1995
93~01-C-00-PBL, Clinton County, Plattsburgh ......... 04/30/1993 3 227,830 07/01/1993 01/01/1998
92-01-C-00-HPN, Waestchester County, White

R R AT IS S SR N e N 11/09/1992 3 27,883,000 02/01/1993 06/01/2022

North Dakota: 82-01-C-00-GFK, Grand Forks Inter-
O’?aﬁm' T f e R R T 11/16/1992 3 1,016,509 02/01/1993 02/01/1997
Mo:
92-01-C-00-CAK, Arkon-Canton Regional, Akron ... 06/30/1992 3 3,594,000 08/01/1992 08/01/1996
92-01-C-00-CLE, Cleveland-Hopkins Intemational,

CRVE e Cho Sl . Ve et e 09/01/1992 3 34,000,000 11/01/1992 11/01/1995
92-01-1-00~CMH, Port Columbus Interational, Co-

Lo SR B RS I S SNl 07/14/1992 3 7,341,707 10/01/1992 03/01/1994
83-02-1-00-CMH, Port Columbus Intemational, Co-

lumbus SSasds st 07/19/1993 3 16,270,256 02/01/1994 09/01/19986

Oklaﬁii—m-c—oo-TOL. Toledo Express, Toledo .............. 06/29/1993 3 2,750,896 09/01/1993 09/01/1996
oma:

92—01—0—00—LAW, Lawton Municipal, Lawton .......... 05/08/1992 2 334,078 08/01/1992 01/01/1996

92-01-4-00-TUL, Tulsa Intemational, Tulsa .............. 05/11/1892 3 9,717,000 08/01/1992 08/01/1995
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Cregon:
93-01-C-00-EUG, Mahion Swest Fleld, Eugene ..... 08/31/1863 3 3,729,699 11/01/1983 1170111898
93-01-C-00-MFR, Medford-Jackson County, Med-

ford ....... 04/21/1883 3 1,066,142 07/01/1993 11/01/1995
§2-01-C~00-PDX, Portland Intemational, Portland .. 04/08/1992 3 17,961,850 07/01/1992 07/01/1984
93-01-C-00-RDM, Roberts Fleld, Redmond ............ 07/02/1993 3 1,191,552 10/01/1993 03/01/2000
92-01--00-ABE, Allentown-Bethiehem-Easton, Al- p!

lentown ... 08/28/1892 3 3,778,111 11/01/1892 04/01/1885
92-01-C-00-A00, Aitoona-Blair County, Ntoona ...... 02/03/1993 3 198,000 05/01/1883 02/01/1996
92-01-C-00-ERI, Erle Intemational, Er@ .................. 07/21/1992 3 1,997,885 10/01/1992 060141987
g%-01-C-00-~JST, Johnstown-Cambria  County,

Johnstown 08/31/1893 3 307,500 11/01/1993 02/01/1898
92-91-1-00-PHL, Phllade!phla “Intemational, Phila-

delphia ... 06/29/1982 3 76,169,000 09/01/1992 07/01/1995
93-02-U-00-PHL, Philadelphia Interantional, Phila-

QOIDDIA ...oveverassssmsssssssnsssosssssesmsamsnsssstss sssississsnasssaines 05/14/1983 3 76,169,000 068/01/1993 07/01/1995
92-01-C-00-UNV, Unlversity Park, State College .. 08/28/1892 3 1,495,974 11/01/1982 07/0V1977
93-01-C-00-AVP, Wilkes-Barre/Scranton Intav-

national, Wikes-Bame/SCranton ..o 09/24/1893 3 2,369,566 12/01/1993 06/01/1997

South Carolina: 93—01-0—00—CAE Columbia Metropoli-
tan, Columbia .. 08/23/1993 3 32,969,942 11/01/1993 09/01/2008
Taennessee: ,
92-01-1-00-MEM, Memphis Intemational, Memphis . 05/28/1992 3 26,000,000 08/01/1992 12/01/1924
92-01-C-00-BNA, Nashville Intemational, Nashvilie 10/09/1882 3 143,358,000 01/01/1993 02/01/2004
Texas:
93-02-C-00-AUS, Robert Mustier Municipal, Austin 06/04/1933 2 6,189,300 11/01/1993 06%01/1935
92-01-C~00-ILE, Killeen Municipal, Kiilsen .............. 10/20/1892 3 243,339 01/10/1993 11/01/1994
93-01-1-00-LRD, Laredo international, Laredo ......... 07/23/1983 3 11,883,000 10/01/1983 09/01/2013
§3-01-C-00-1BB, Lubbock Intemational, Lubbock ... 07/09/1983 3 10,699,749 10/01/1893 02/01/2000
92-01-1-00-MAF, Midland Intemational, Midiand ..... 10/16/1992 3 35,529,521 01/01/1993 01/01/2013
93-01-00-SJT, Mathis Field, San Angelo ..........w 02/24/1883 3 873,716 05/01/1993 11/01/1998
Virginia:
92-01--00-CHO, Charlottesville-Abemarle, Char-

JOMOSVING  ccvrrecraraasonssesressssesissssisesssssssarasasssssusissinsaase 06/11/1892 2 255,559 08/01/1982 11/01/1993
92-02-U-00-CHO, ChamueSWI&mene Char- >

lottesvitie .......... 12/21/1992 2 255,559 09/01/1882 11/01/71893
93-01-C-00-DCA, Washington Netional, Washlng-

ton, DC 08/16/1993 3 166,739,071 11/01/1893 11/01/2000

w 0
83-01-C-00-BLI, Belingham Intemational, Bel-

UNGNAM <.vocvsecisosariinscosassnsssesssnssiasssessssmssssssssinanssres 04/29/93 3 366,000 07/01/1983 07/01/1994
93-01-C-00-PSC, Tri Citles, Pasco .......a.ccooiceccriens 08/0/1993 3 1,230,731 11/01/1993 1120111995
93-01-C~00-CLM, Wiiliam R. Falrchild Intemational,

POt ANGBIOS ....cvvouiuiarusinermsmmemssiasssisessarsrassommasassase 05/24/1293 3 52,000 08/01/1993 08/01/1834
82-01-C-00-SEA, Seattle-Tacoma Intemational, Se-

P R S £ 00 B e Y o £ N L e 08/13/1992 3 28,847,488 11/01/1982 01/01/1994
63-01-C-00-GEG, Spokane Intemational, Spokana 03/23/1993 8 15,272,000 06/01/1993 12/01/18%9
93-01-4+-00-ALW, Wala Walla Regional, Walla

WWBMA .0 coconisressissrressinsisotosorsactbsadviosssrossianianesessisunios 08/03/1993 3 1,187,280 11/01/1993 11/01/2014
93-01-C-00-EAT, Rangbom Field, Wenatchee ........ 05/26/1993 3 280,500 08/01/1993
92-01-C~00-YKM, Yakima Alr Terminal, Yakima ..... 11/10/1982 3 416,256 02/01/1993

West Virginia:
83-01-C-00-CRW, Yeager, Chareston .................. 05/28/1993 3 3,256,126 08/01/1993 04/01/1698
92-01-C-00-MGW, Morgantown Muni-Walter L. Bill

Hart, MOrgartown ...........cccooiimiiiiminmmnissscrssensns 08/03/1992 3 55,500 12/01/1892 01/01/1984
92-01-C-00-GRB, Austin Straubel International,

GIBON BAY —...cicirirssassassiarsinssisearsmasassssonsssssansasasssasaase 12/28/1992 3 8,140,000 03/011893 03/01/2003

3—01—C—OO-MSN Dane Comty Regicnal-Truax

Flald, MBOISORN ...coesresscssasmorinasmsssssmrmmrmsnnssasiissssatrs 06/22/1983 3 6,746,000 09/0171993 03/01/1938
93-01-C-00-CWA, Central Wisconsin, Mosinee ...... 08/10/1993 3 7,725,600 11/01/1993 11/01/2012
23-01-C-00-RHI, Rhinelander-Oneida  County,

RAINOIANAAE ........cconmirsmamamsirsivrtsassaissssassastiossassasisssass 08/04/1993 3 167,201 11/01/1993 04/01/1996

Wyoming:
93-01-C-00-CPR, Natrona Counly Intemational,

(0717 -1 s s 06/14/1993 3 500,144 09/01/1893 10/01/19%6
83-01-C—00-CYS, Cheyene, Cheysnng ............c.... 07/30/1993 3 742,261 11/01/1993 08/01/2000
93-01--00-GCC, Gillette-Campbeil County, Gilistte 06/28/1993 3 331,540 09/01/19983 09/01/1999
83-01-C-00-JAC, Jackson Hole, Jackson .........c.ce... 05/25/1983 3 1,081,183 08/01/1993 02/01/1996
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tion date 1

Guam:
92-01-C-00-NGM, Agana Nas, Agana
Puerto Rico:
92-01-C-00-BQN, Rafael Hernandez, Aguadilla ......
92-01-C-00-PSE, Mercedita, Ponce
92-01-C-00-SJU, Luis Mundz Marin Interational,
San Juan
Virgin Islands:
82-01-1-00-STT, Cyril E. King, Charotte Amalie
92-01-1-00-STX, Alexander Hamilton, Christiansted
St. Croix .

11/10/1892

12/29/1992
12/29/1992

12/29/1992
12/08/1992
12/08/1992

3

5,632,000

1,053,000
866,000

49,768,000
3,871,005
2,280,465

02/01/1993

03/01/1893
03/01/1983

03/01/1993
03/01/1993
03/01/1993

06/01/1994

01/01/1999
01/01/1999

02/01/1997
02/01/1995
05/01/1995

'The estimated charge expiration date is subject to change dus to the rate of collection and actual allowable project costs.

[FR Doc. 83-28971 Filed 11-29-93; 8:45 am)
BILLING CODE 4910-13-M
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This section of the FEDERAL REGISTER
contains notices of meetings published under
the “Govemment in the Sunshine Act" (Pub.
L. 84-409) 5 U.S.C. 552b(e)(3).

BOARD OF GOVERNORS OF THE FEDERAL
RESERVE SYSTEM

TIME AND DATE: 11:00 a.m., Monday,
December 6, 1993,

PLACE: Marriner S, Eccles Federal
Reserve Board Building, C Street
entrance between 20th and 21st Streets,
N.W., Washington, D.C. 20551.

STATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Proposed 1994 Federal Reserve Board
employee salary structure adjustments and
merit p: 3

2. Proposed Federal Reserve System
supplements to the Office of Government
Ethics’ Standards of Ethical Conduct.

3, Personnel actions (appointments,
promotions, assignments, reassignments, and
salary actions) involving individual Federal
Reserve System employees.

4, Any items carried forward from a
previously announced meeting.

CONTACT PERSON FOR MORE INFORMATION:
Mr, Joseph R. Coyne, Assistant to the
Board; (202) 452-3204. You may call
(202) 452-3207, beginning at
approximately 5 p.m. two business days
before this meeting, for a recorded
announcement of bank and bank
holding company applications
scheduled for the meeting.

Dated: November 26, 1993
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 93-29464 Filed 11-26-93; 3:26 pm]
BILLING CODE 8210-01-P

NUCLEAR REGULATORY COMMISSION

DATE: Weeks of November 29, December
6, 13, and 20, 1893,

PLACE: Commissioners’ conference
room, 11555 Rockville Pike, Rockville,
Maryland.

STATUS: Public and closed.
MATTERS TO BE CONSIDERED:
Week of November 29

Monday, November 29
2:00 p.m.

Brieﬁ.ng by the Executive Branch (Closed—
Ex. 1

Friday, December 3

10:30 a.m.
Affirmation/Discussion and Vote (Public
Meeting) (if needed)

Week of December 6—Tentative

Tuesday, December 7

10:00 a.m.
Periodic Briefing on EEO Program (Public
Meeting)
(Contact: Vandy Miller, 301-492-4665)

Thursday, December 9

11:30 am.
Affirmation/Discussion and Vote (Public
Meeting) (if needed)
2:00 p.m.
Briefing by Northeast Utilities (Public
Meeting)
{Contact: Jose Calvo, 301-504-1404)

Friday, December 10

10:00 a.m.
Briefing by IG on Fee Audit (Public
Meeting)
(Contact: Thomas Barchi, 301-492-7301)

Week of December 13—Tentative

Tuesday, December 14

10:00 a.m.

Briefing on Results of Operator Licensing
Program Recentralization Study (Public
Meeting)

(Contact: Robert Gallo, 301-504-1031)

11:30 a.m.

Affirmation/Discussion and Vote (Public

Meeting) (if needed)

Week of December 20—Tentative

Monday, December 20

10:00 a.m.
Briefing on Options for Agreement State
Compatibility Policy (Public Meeting)
(Contact: Cardelia Maupin, 301-504-2312)
2:30 p.m.
Briefing by DOE on HLW Program (Public
Mseting)
(Contact: Linda Desell, 202-586-1462)

Tuesday, December 21

10:00 a.m.

Periodic Meeting with Advisory Committee
on Nuclear Waste (ACNW) (Public
Meeting)

{Contact: John Larkins, 301-492-4516)

11:30 am.

Affirmation/Discussion and Vote (Public

Meeting) (if needed)
3:00 p.m.

Briefing on Results of Fee Study (Public

Meeting)

(Contact: James Holloway, 301-492-4301)

Wednesday, December 22

10:00 a.m.

Briefing on Results of License Extension
Workshop and Proposed Changes to
License Renewal Rule (Public Meeting)

(Contact: Scott Newberry, 301-504-1183)

Note: Affirmation sessions are initially

scheduled and announced to the public on a
time-reserved basis. Supplementary notice is
provided in accordance with the Sunshine
Act as specific items are identified and added
to the meeting agenda. If there is no specific
subject listed for affirmation, this means that
no item has as yet been identified as
requiring any Commission vote on this date.

The schedule for Commission meetings is

subject to change on short notice. To verify
the status of meetings call (recording}—(301)
504-1292. Contact person for more
information: William Hill (301) 504~1661.

Dated: November 24, 1993.

William M. Hill, Jr.,

SECY Tracking Officer, Office of the
Secretary.

[FR Doc. 93-29409 Filed 11-26-93; 2:24 pm|
BILLING CODE 7590-01-M

NATIONAL TRANSPORTATION SAFETY BOARD

TIME AND DATE: 9:30 a.m., Tuesday,
December 7, 1993.

PLACE: The Board Room, 5th Floor, 490

L’Enfant Plaza, SW., Washington, DC

20594.

STATUS: Open.

MATTERS TO BE CONSIDERED:

5997A—Railroad Accident Report: Collision
Between Northern Indiana Commuter
Transportation District Eastbound Train 7
and Westbound Train 12, at Gary, Indiana,
January 18, 1993.

6109A—Aviation Accident Report: Runway
Departure Following Landing, American
Airlines Flight 102; McDonnell Douglas
DC-10-30, Dallas/Fort Worth International
Alrport, Texas, April 14, 1993,

NEWS MEDIA CONTACT: Telephone (202)
382-0660.
FOR MORE INFORMATION CONTACT: Bea
Hardesty, (202) 382-6525.

November 26, 1993.
Bea Hardesty,
Federal Register Liaison Officer.
[FR Doc. 93-29414 Filed 11-26-93, 2:25 am}
BILLING CODE 7533-01-M
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This section of the FEDERAL REGISTER
contains aditorial corrections of previously
published Presidantial, Rule, Proposed Rule,
and Notice documents. These corrections are
prepared by the Office of the Federal
Register. Agency prepared corrections are
Issued as signed documents and appear in
the appropriate document categories
elsewhers in the issue.

DEPARTMENT OF JUSTICE

Notice of Lodging of a Consent Decree
Pursuant to the Comprehensive
Environmental Response,
Compensation and Llabllity Act

Correction

In notice document 93-27904
appearing on page 60212 in the issue of
Monday, November 15, 1993, in the first
column, in the first paragraph, in the
fifth line from the bottom, “$65,000.00”
should read “$650,000.00".

BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 71

[Airspace Docket No. 93-AWP-9]

Establishment of VOR Federal Alrway
V-597; CA

Correction

In rule document 93-25213 beginning
on page 53122 in the issue of Thursday,
October 14, 1993, make the following
correction:

§71.1 [Corrected]

On page 53123, in the first column, in
§71.1, under V-597 [New], in the
second line, “100°” should read “110°".

BILLING CODE 1506-01-D

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 71

[Alrspace Docket No. 93-AEA-1)

Proposed Establishment of Jet Route
J-132 and Alteration of Jet Route J-
223; NY

Correction

In proposed rule document 93-26303
beginning on page 57571 in the issue of
Tuesday, October 26, 1993, make the
fellowing correction:

On page 57572, in the first column, in
the second full paragraph, in the
seventh line, “hearing” should read
“heading”.
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ENVIRONMENTAL PROTECTION ;
AGENCY

40 CFR Parts 6, 51, and 83
[FRL-4805-1]

Determining Conformity of General
Federal Actions to State or Federal
Implementation Pians

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Clean Air Act (Act)
requires EPA to promulgate rules to
ensure that Federal actions conform to
the appropriate State implementation
plan (SIP). Conformity to a SIP is
defined in the Act as amended in 1990
as meaning conformity to a SIP's
purpose of eliminating or reducing the
severity and number of violations of the
national ambient air quality standards
(NAAQS) and achieving expeditious
attainment of such standards. The
Federal agency responsible for the
action is required to determine if its
actions conform to the applicable SIP.

This final rule establishes the criteria
and procedures governing the
determination of conformity for all
Federal actions, except Federal highway
and transit actions (“transportation
conformity"). Transportation conformity
requirements are established in a
separate rulemaking action.

EFFECTIVE DATES: The final rules for 40
CFR parts 51 and 93 are effective
January 31, 1994. The final rule for 40
CFR part 6 will be effective January 31,
1994 unless notice is received by
December 30, 1993, that someone
wishes to submit adverse or critical
comments. If the effective date is
delayed for the 40 CFR part 6 rule due
to the need to provide for public
comment, timely notice will be
published in the Federal Register. The
information collection requirements
contained in 40 CFR part 51, subpart W,
and 40 CFR part 93, subpart B, have not
been approved by the Office of
Management and Budget (OMB) and are
not effective until OMB has approved
them. A document will be published in
the Federal Register announcing the
effective date,

FOR FURTHER INFORMATION CONTACT:
Doug Grano: U.S. EPA, Office of Air
Quality Planning and Standards (MD-
15), Research Triangle Park, NC 27711,
(919) 541-3292.

SUPPLEMENTARY INFORMATION:

Qutline

1. Summary of the Final Rule
IL. Background

I11. Discussion of Major Issues and Response
to Comments
A. Effective Dates
B. SIP Revisions—State Authority
C. Indirect Emissions—Inclusive/Exclusive
Definition
D. Indirect Emissions—Definition of
“Caused By"
E. Indirect Emissions—Sections
110(a)(5)(A) and 131 of the Act
F. Indirect Emissions—Reasonably
Foreseeable Emissions
G. Indirect Emissions—Definition of
Federal Activity
H. Applicebility—Attainment Areas
I. Applicability—De Minimis Emission
Levels
J. Applicability—Exemptions and
Presumptions of Conformity .
K. Applicability—Calculation
L. Reporting Requirements
M. Public Participation
N. Emissions Budget
0. Mitigation Measures
P. EPA and State Review Role
IV. Discussion of Other Issues and Response
to Comments
A. 40 CFR Part 93
B. SIP Revision—Deadline
C. SIP Revision—General Conformity
D. Federal Actions—Miscellaneous
E. Applicable Implementation Plan
F. Increase the Frequency or Severity
G. Maintenance Area
H. Offsets
L. Definitions—Miscellaneous
]. Conformity Determination
K. Air Quality Related Values (AQRV's)
L. Frequency of Conformity Determinations
M. Tiering :
N. Applicability—Regionally Significant
Actions
0. Applicability—NAAQS Precursors
P. Attainment Demonstration
Q. Transportation Conformity
R. Baseline Emissions
S. Annual Reductions
T. Summary of Criteria for Determining
Conformity
U. Planning Assumptions
V. Forecast Emission Years
W. Total of Direct and Indirect Emissions
X. New or Revised Emissions Models
Y. Air Quality Modeling—General
Z. Air Quality Modeling—PM~-10
AA. Activity on Federally-Managed Land
BB. Federalism Assessment
V. Economic Impact
VI. Administrative Requirements
A. Executive Order 12866
B. Regulatory Flexibility Act
C. Paperwork Reduction Act
D. Federalism Implications

L Summary of the Final Rule

The purpose of this rule is to
implement section 176(c) of the Act, as
amended (42 U.S.C. 7401 et seq.), which
requires that all Federal actions conform
to an applicable implementation plan
developed pursuant to section 110 and
part D of the Act. Section 176(c) of the
Act requires EPA to promulgate criteria
and procedures for demonstrating and
assuring conformity of Federal actions

to a SIP. States are required through this
rule to submit to EPA revisions to their
implementation plans establishing
conformity criteria and procedures
consistent with this rule within 12
months of today's date,

For the purpose of summarizing the
general conformity rule, it can be
viewed as containing three major parts:
Pl%plicebility. rocedure, and analysis.

ese are briefly described in the next
three paragraphs.

The general conformity rule covers
direct and indirect emissions of criteria
pollutants or their precursors that are
caused by a Federal action, are
reasonably foreseeable, and can
practicably be controlled by the Federal
agency through its continuing program
responsibility. The rule generafly
applies to Federal actions except:

1) Those covered by the
transportation conformity rule;

(2) Actions with associated emissions
below specified de minimis levels; and
(3) Certain other actions which are

exempt or presumed to conform.

The rule also establishes procedural
requirements. Federal agencies must
make their conformity determinations
available for public review. Notice of
draft and final conformity
determinations must be provided
directly to air quality regulatory
agencies and to the public by
publication in a local newspaper.

The conformity determination
examines the impacts of the direct and
indirect emissions from the Federal
action. The rule provides several
options to satisfy air quality criteria and
requires the Federal action to also meet
any applicable SIP requirements and
emission milestones. Each Federal
agency must determine that any actions
covered by the rule conform to the
applicable SIP before the action is taken.

he EPA continues to believe that the
statute is ambiguous and that it provides
EPA discretionary authority to apply
these general conformity procedures to
both attainment and nonattainment
areas.
However, EPA cannot now apply
these rules in attainment areas because
it did not propose to do so. The EPA
must first complete notice and comment
rulemaking on the application of the
appropriate criteria and procedures for
conformity determinations in
attainment areas, Therefore, the criteria
and procedures established in this rule
apply only in areas that are
nonattainment or maintenance with
respect to any of the criteria pollutants
under the Act: ! carbon monoxide (CO).

1 Criteria pollutants are those pollutants for which
EPA has established a NAAQS under section 109
of the Act. A
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lead (Pb), nitrogen dioxide, ozone,
particulate matter (PM-10), and sulfur
dioxide (SO,).

This rule does not apply to Federal
procurement actions. The March 15,
1893 proposal was silent on the
application of conformity requirements
specifically to procurement actions,
however, a number of comments were
received on procurements. Although the
comments generally indicated that
procurements should be exempt from
the final conformity rule, EPA is
inclined to believe that Congress
intended for certain procurement
actions to be coverecF by the general
conformity provisions, It is impossible
at this time to resolve the competing
concerns regarding which procurement
actions should be covered and which
should be exempt since the existing
record is inadequate. Therefore, the EPA
will propose to cover certain
procurements in a future rulemaking,
but will take comment on other
interpretations.

The EPA will also propose
exemptions for certain procurement
actions which it believes would fit the
de minimis criteria or result in
emissions which are not reasonably
foreseeable. The EPA believes the
majority of procurement actions would
bs de minimis or not reasonably
foreseeable. Given the complexity of
Federal procurement and the
government's desire to streamline
procurement activities, the EPA will
ssek comment on its proposed
exemptions and the process for applying
conformity to procurement activities.

IL Background

The general conformity rule was
proposed on March 15, 1993 (58 FR
13836). Additional background
information can be found in the
proposal notice, :

onformity is defined in section
176(c) of the Act as conformity to the
SIP's purpose of eliminating or reducin
the severity and number of violations o
the NAAQS and achieving expeditious
attainment of such standards, and that
such activities will not:

(1) Cause or contribute to any new
violation of any standard in any area,

(2) Increase &e frequency or severity
of any existing violation of any standard
in any area, or

(3) Delay timely attainment of any
standard or any required interim
emission reductions or other milestones
In any area.

The Act as amended in 1990 ties
conformity to attainment and
maintenance of the NAAQS. Thus, a
Federal action must not adversely affect
the timely attainment and maintenance

of the NAAQS or emission reduction
rogress plans leading to attainment.

e Act as amended in 1990 includes a
new emphasis of reconciling the
emissions from Federal actions with the
SIP, rather than simply providing for the
implementation of SIP measures. This
integration of Federal actions and air

uality planning is intended to protect

e integrity of the SIP by helping to
ensure that SIP growth projections are
not exceeded, emissions reduction
progress targets are achieved, and air
quality attainment and maintenance
efforts are not undermined.

The rule amends part 51 of title 40 of
the Code of Federal Regulations by
adding a new subpart W. Part 51 is
entitled: "Reguirements for preparation,
adoption, and submittal of
imp?ementation plans.” Amendment to
part 51 is necessary to require States to
revise their implementation plans to
include conformity requirements. Once
the State plans are revised, the Federal
agencies would be subject to those
requirements.

addition, the rule adds a new
subpart B to part 93 of title 40 of the
Code of Federal Regulations. This is
necessary to make the conformity
requirements apply to Federal agencies
as soon as the rule is effective and in the
interim period before the States revise
their implementation plans. The part 93
requirements are identical to the part 51
requirements with one exception: they
do not require a State to revise its
implementation plan. To avoid
dulph'cation, the preamble language cites
only the part 51 sections, however, the
relevant part 51 discussion also applies
to the equivalent part 93 rules.

As noted in the proposal (58 FR
13837), EPA promulgated conformity
rules in 1979 and 1985 to implement the
conformity provisions for EPA actions at
40 CFR 6.303. Today'’s final rule applies
the conformity provisions of the Act as
amended in 1990 to all Federal
activities, including EPA activities.
Thus, the conformity requirements of 40
CFR 6.303 are superseded by these
rules. Accordingly, paragraphs (a)
through () of 40 CFR 6.303 are replaced
with a new paragraph (a) which refers
to the conformity rules promulgated
today and a new paragraph (b) which
retains the requirements of (old)
paragraph (g}, which addresses other
requirements of section 316(b) of the
Act. The EPA is taking this action
without specifically having proposed to
make these changes to 40 CFR 6.303 in
the March 15, 1993 proposal because
the Agency views this as a
noncontroversial action and anticipates
no adverse comments. This action will
be effective January 31, 1994 unless, by

December 30, 1993 notice is received
that adverse or critical comments will
be submitted regarding the changes to
40 CFR 6.303. If final action on the
changes to 40 CFR 6.303 is delayed
pending public comment, the
requirements of the new part 51 and 93
rules will still supersede the
requirements of 40 CFR 6.303.

IIL. Discussion of Major Issues and
Response to Comments

For additional background
information on the major issues, the
reader should refer to 58 FR 13837~
13847, March 15, 1993. Unless
otherwise noted, the discussions in
Sections Il and IV below only address
issues where public comments were
received. For portions of the proposed
rule where comments were not received,
the final rule is consistent with the
proposed rule for the reasons set forth
in the proposal notice, Further
discussion of such issues is not
addressed in this preamble. Portions of
the proposed rule were also changed so
that the final rule more clearly states the
intended meaning. Sections Il and IV
address issues in the same order as they
were addressed in the proposal which is
also consistent with the regulatory
portion of this rulemaking notice.

A. Effective Dates
1. Proposal

The effective date of this rule was
proposed to be 30 days after the final
rulemaking notice is published. At that
time, however, some projects that are
dependent on Federal actions will have
already commenced or completed
planning activities, perhaps including
their environmental assessment. Such
projects would then be faced with the
uncertainty of new conformity
requirements that could not have been
anticipated prior to the final rules being
published. This uncertainty could
threaten the viability of projects for
which considerable time and funds
already have been or are about to be
invested,

The preamble to the proposal
specifically invited comments on
transition (or grandfathering) provisions
for on-going projects that are dependent
on Federal actions (58 FR 13837). Two
options were proposed which would
allow grandfathering based on activities
that will have either already
commenced or completed their
environmental assessment by the time
the final rulemaking notice is published.

2. Comment

The EPA received comments on this
issue which recommended a variety of
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approaches. The comments included the
following recommendations, among
others:

(1) Exempt Federal actions where the
environmental analysis has been
“commenced” prior to the effective date
of the final rules.

(2) Base the exemption on the
“completion” of the environmental
analysis prior to the effective date of the
final rules. One commenter suggested
the following definition of “‘complete:"
Projects where there has been sufficient
environmental analysis for the agency to
determine that the project is in
conformity with the purposes of the SIP
pursuant to the agency’s affirmative
obligation under Act section 176(c), or
where a written determination of
conformity under section 176(c) of the
Act has been made.

(3) The rule should apply
retroactively to November 15, 1991, tha
deadline set by Congress for
promulgation of the rules by EPA.

(4) The final conformity rule should
take effect only after a State revises its
SIP to meet the new Act conformity
requirements and the revision is
approved by EPA,

5) Exempt only projects that have
received funding prior to the effective
date of the conformity rules.

(6) Exempt projects that have
completed an environmental analysis
which included public participation.

(7) Phase-in review by focusing first
on environmental impact statements
(EIS’s) and then later extend to other
actions or exempt projects completed
prior to 1 year the rules are final.

3. Response

This final rule does not require a new
conformity determination for Federal
actions where the Federal agency
completed its conformity determination
by March 15, 1994 or National
Environmental Policy Act (NEPA)
analysis prior to the effective date of
this rule. If a conformity determination
has been “‘completed” it means the
responsible Federal agency made a final
determination that a specific action
conforms, pursuant to section 176(c) of
the Act. In such cases, the Federal
actions must have conformity
determinations pursuant to section
176(c) of the Act, but they would not be
subject to the specific rules published
today. Alternatively, if the Federal
agency had completed its environmental
analysis for a Federal action under the
NEPA prior to the effective date of this
rule, as evidenced by an EIS,
environmental assessment (EA), or
finding of no significant impact
(FONSI), then such an action is also not
subject to the specific rules published

today, although it would have been
subject to applicable conformity
requirements at the time the
environmental analzsis was comfletod,

In determining whether to apply rules
immediately, EPA generally considers
the following factors:

(1) Whether the new rule represents
an abrupt departure from well
estab ractice or merely attempts
to fill a void in an unsettled area of law.

(2) The extent to which the
against whom the new rule is applied
relied on the former ruls.

(3) The degree of burden which
immediate application of a rule imposes
ona E{a{tey, and

(4) statutory interest in applying
a new rule despite the reliance of a
pa_lr% on the old standard.

e EPA considered all options
contained in the comments and
determined that the dfathering

rovision in the final rule is appropriate
or the reasons described below.

(1) The general conformity rule
represents an abrupt departure from the
previous conformity requirements EPA
published in 40 CFR 6.308, which

applied only to EPA actions (and which
are being replaced by this rulemaking).
Although staff working drafts of the new

rule existed as early as November 1991,
the final rule is considerably changed
from all of the early drafts, which also
had very limited circulation.

(2) Considering the general absence of
conformity determinations by Federal
agencies prior to the 1990 amendments
to the Act, most parties appear to have
relied on the NEPA requirements or on
40 CFR 6.303 to mean that specific
general conformity requirements did not
apply for Federal agencies other than

EPA.

(3) Prior to this final rulemaking,
many Federal actions will have already
completed their environmental analysis
pursuant to NEPA. Such projects would
then be faced with the uncertainty of the
new conformity requirements that were
not anuci%a:eg he(frior. to the final rules
being publi This uncertainty could
threaten the viability of projects for
which considerable time and funds
already have been or are about to be
invested.

(4) The statutory interest in applying
the new requirements during this
interim period is preserved where the
Federal action specifically considered
the conformity requirements of the Act
and completed such an analysis or
fulfilled the NEPA requirements, since
such actions would provide for an
environmental analysis focusing on air
& as envisioned by Congress even

the analysis might not meet all
the details contained in the new rules.

After determining that some form of
grandfathering is appropriate, EPA
selected a hybrid of the commencement
and completion dates of a conformity
determination or where a NEPA analysis
has been completed. That is, the final
rule grand(fathers actions where: (1) The
NEPA analysis is completed by the
effactive date of this rule, or (2) the
environmental analysis was commenced
prior to the effective date of this rule,
sufficient environmental analysis is
completed, and the conformity
determination is completed by March
15, 1994 (1 year after the date of the
proposed rulemaking). This approach is

rted by the following reasons:
mfl The completion date can be well
defined, as described above.

(2) The commencement date and

hase-in approaches are valid concepts
gut. by themselves, are subject to too
much uncertainty. These concepts have
less well defined dates than the
comgletion date. In many cases, the
conformity analysis could have been
started and the new rules could
be incorporated into the analysis
without p. The commencement
date is likely to exceed the 5-year
timeframe for conformity reanalysis in

recently

:many cases. The EPA believes that it is

reasonable to expect that a conformity
determination could be developed in
parallel with the ongoing environmental
analysis and/or rely on any previous
environmental analyses to the degree
they are complete; in this manner the
conformity determination should not
require extensive, new analyses nor
prolong the environmental review
process in most cases.

(3) The date after EPA approval of the
State conformity rules is an
unjustifiably leng.:xy delay and is not
consistent with the statutory intent to
have the Federal rules in place and the
States later follow with their own
conformi%;xles.

(4) The funding date may be difficult
to define since it could be ona
variety of steps within an overall grant
process or based in some way on the
actual expenditure of funds.

(5) Grandfathering based on previous
public participation and/or the
commencement of an environmental
analysis would not assure that the
analysis was completed and also would
require EPA to define what level of
previous public participation would be
considered adequate—an issue not
addressed in the proposal.

As described in § 51.857(a), 2
conformity determination automatically
lapses 5 years from the date of the initial
determination unless the Federal action
has been completed or a continuous
program has been commenced to
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implement that Federal action within a
reasonable time. This 5-year provision
also applies with respect to conformity
determinations grandfathered as
described above.

The information collection
requirements in 40 CFR parts 51 and 93
have not yet been approved by the OMB
and are not effective until OMB
approves them.

B. SIP Revisions—State Authority
1. Proposal

As described in the March 15, 1993
preamble, EPA proposed that States may
adopt criteria and procedures more
stringent than the requirements in the
EPA rules (58 FR 13838).

2. Comment

Several commenters supported EPA’s
view. These commenters stated that
Federal agencies are to be afforded no
special privileges and that the Act in no
way prevents the imposition of more
stringent control measures in instances
where public health and welfare may be
at risk.

Other commenters, however, stated
that Federal agencies should not be held
to a higher standard by State regulations
than adjacent or nearby private or State
activities, These comments suggest that
this provision may be inconsistent with
section 118 of the Act. Section 118 of
the Act states that Federal agencies are
to comply with State air pollution
requirements “in the same manner and
to the same extent as any
nongovernmental entity.” Since the
general conformity requirement is not
imposed on any non-Federal entity,
these agencies argue that there is not a
waiver of sovereign immunity which
would allow State regulation of Federal
activities in either sections 118 or 176
of the Act; therefore, these agencies
argue, the Act does not permit States to
set more stringent conformity
requirements than those set by EPA.
Some commented that multiple State
rules would cause confusion to Federal
agencies trying to meet the conformity
requirements.

One comment stated that only areas
designated "extreme” should be
allowed to require more stringent State
or regional general conformity rules in
its SIP,

3. Response

In considering the comments received
on this issue, EPA has taken the
Provisions of sections 116, 118 and
176(c) of the Act into account. The new
language added to section 176(c) by the
1990 amendments to the Act makes it
clear that the purpose of section 176(c)

is to make emissions from Federal
actions consistent with the Act's air
quality planning goals. The conformity
requirement is different from most other
requirements of the Act because it is
imposed soleliy on Federal agencies, and
is not required of nongovernmental
entities. Therefore it is appropriate for
EPA to establish the criteria and
procedures for the conformity of Federal
actions as specified by section
176(c)(4)(A) of the Act. It is also
required that States adopt a SIP revision
that includes these criteria and
procedures, as indicated by section
176(c)(4)(C) of the Act. Furthermore,
EPA interprets the requirements
imposed by section 116 of the Act to
mean that the criteria and procedures
set by State conformity rules may not be
any less stringent than those established
by this rulemaking.

The EPA interprets the section 118
requirement that Federal agencies
comply with air pollution requirements
“in the same manner and to 310 same
extent as any nongovernmental entity"
to mean only that Federal agencies must
comply with any air pollution rule
established under the Act to no less an
extent than nongovernmental entities.
The general conformity rule and State
rules adopted pursuant to it are rules
established under the Act with which,
under section 118, Federal agencies
must comply. Consequently, EPA does
not agree that there is no waiver of
sovereign immunity at all in section
176(c). The EPA concludes that section
176(c)(4)(c) requires State conformity
SIP’s that would regulate Federal
activities,

However, the language of the relevant
sections does leave unclear the extent to
which the waiver of sovereign immunity
may limit the manner in which a State's
section 116 authority is applied to
Federal agencies. After careful
consideration of the legal and policy
arguments presented to EPA after the
March 15, 1993 notice of proposed
rulemaking (NPR), EPA has concluded
that State conformity rules which do not
apply to non-Federal entities and which
apply more stringent requirements than
the EPA general conformity rule to
federally-assisted facilities would be
inconsistent with the waiver of
sovereign immunity provided by section
118 of the Act. Applying such rules
exclusively to federally-assisted
facilities, which could be the case with
any more stringent conformity
requirements since conformity
requirements do not apply statutorily to
nongovernment entities, would have an
unjustifiably discriminatory effect.
Under current case law, a reviewing
court would construe waivers of

sovereign immunity, like that in section
118, narrowly. See Department of
Energy v. Ohio, 112 S.CT. 1627, 1633
(1992); McMahon v. United States, 342
U.S. 25, 26,72 S.CT. 17, 18 (1951). The
EPA believes that such purely
discriminatory more-stringent State
programs would be prohibited under
such case law.

The EPA recognizes that States have
historically developed their own
conformity requirements despite the
absence of any Federal rules. Further,
States have frequently adopted
requirements that differ from State to
State, both with respect to conformity
and general air quality management, in
order to address different air quality
needs and regulatory authorities. There
are several statements excerpted below
from the congressional Record which
support the conclusion that States may
adopt conformity rules that are more
stringent than the rules promulgated by
EPA.

Such [Federal) regulations will provide
guidance to the states for the adoption of
conformity requirements in each SIP and will
govern the conformity decisions of federal
agencies and metropolitan planning
organizations (MPOs) required to make
conformity determinations. Federal agencies
will also have to comply with applicable
provisions of the SIP if stronger than the
underlying basic federal regulations. Cong.
Rec., 816958 (October 27, 1990) (Statement of
Senator Chafee),

States are also free under section 116 to
continue to apply any more stringent project
review criteria in effect under state or local
law. The criteria in section 176(c)(3) are
merely the additional federal criteria that
must be met to qualify for federal approval
or funding of transportation projects,
programs, and plans prior to the date when
a revised implementation plan takes effect
under these amendments. Cong. Rec., 16973
(October 27, 1990) (Statement of Senator
Baucus).

Such regulations will provide guiddnce to
the states for the adoption of conformity
requirements in each SIP and will govern the
conformity decisions of federal agencies and
MPOs required to make conformity
decisions. Federal agencies will also have to
comply with applicable provisions of the SIP
if stronger than the underlying basic federal
regulations," Cong. Rec., S16973 (October 27,
1990) (Statement of Senator Baucus).

Consequently, the EPA believes that if
a State wishes to apply more stringent
conformity rules for the purpose of
attaining air quality, it may do so, but
only if the same conformity
requirements are imposed on non-
Federal as well as Federal actions.
States adopting more stringent
conformity rules may not cause a more
significant or unusual obstacle to
Federal agencies than non-Federal
agencies for the same type of action.
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Therefore, if a State decides to adopt
more stringent conformity criteria and
procedures, these requirements must be
imposed on all similar actions whether
the sponsoring agency is a Federal or
non-Federal entity; non-Federal entities
include State and local agencies and
private sponsors. Sections 51.851 and
51.853 have been revised accordingly in
the final rule.

If a State elects to impose more
stringent conformity requirements, they
must not be so narrowly construed as to
apply in practical effect only to Federal
actions. For example, if a State decides
that actions of employers with more
than 500 employees require conformity
determinations, and the Federal
government is the only employer of this
size in a particular jurisdiction, then
this rule would be viewed as
discriminatory and would not be
permitted. Consequently, more stringent
State conformity rules must not only be
written to apply similarly to all Federal
and non-Federal entities, but they must
be able to be implemented so that they
apply in a nondiscriminatory way in
practice.

Moreover, when EPA approves State
conformity rules, the Agency should
determine that more stringent State
conformity requirements are directly
related to the attainment of air quality
in the State.

C. Indirect Emissions—Inclusive/
Exclusive Definition

1. Proposal

The proposal indicated that the Act
expressly prohibits Federal actions that
would “support in any way" activity
which doss not conform to a SIP. Given
this language, EPA concluded that
indirect emissions must be included in
any conformity determination, under
either subpart T or W. The EPA
proposed two different definitions of
indirect emissions—""inclusive” and
“sxclusive”—and invited comment on
both versions. The inclusive and
exclusive definitions are identical
except the phrase “and which the
Federal agency has and will continue to
maintain some authority to control”
appears only in the exclusive definition.
As described in the preamble to the
proposal (58 FR 13840), the exclusive
version of indirect emissions excluded
emissions that may be attributable to a
Federal action but that the Federal
agency has no authority to control. The
inclusive version (58 FR 13839)
includes all emissions attributable to the
Federal action, whether or not they are
under the control of the Federal ;
The terms “‘caused by” and “reasonably
foreseeable’’ are common to both

definitions and are discussed elsewhere
in this notice.

2. Comment *

The EPA received substantial and
diverse comments from air regulatory
agencies, the building industry, various
Federal agencies, environmental groups,
and individuals. The “inclusive"
definition of indirect emissions is
supported primarily by the air
regulatory agencies and environmental

ups. The “inclusive” version,
owever, is viewed as unnecessarily
broad by many of the other groups.
Many individuals and building industry
representatives objected to the inclusion
of indirect emissions in either approach.

Commenters supporting the inclusive
definition pointed out that this
approach provides the greatest
opportunity for States to prevent
Federel actions that could violate the
NAAQS. They indicated that to prevent
actions that could cause new or.worsen
existing air quality violations, it is
necessary to consider not only the
Federal action, but all reasonably
foreseeable emissions caused by the
Federal action, whether or not they are
under the Federal agency’s control.

Commenters supporting the exclusive
version of indirect emissions argued
that it is unreasonable to include
emissions that may be attributable to a
Federal action, but that the Federal
agency has no authority to control. As
stated in the March 15, 1993 preamble,
many of the Federal agencies reiterated
that this approach might require the
Federal agency to impose conditions on
the project (e.g., mitigation) to
demonstrate conformity that would be
meaningless since there would be no
effective Federal enforcement
mechanism.

A third group of commenters stated
that there should be no consideration of
indirect sources in the general
conformity rule. They cited section 110
of the Act as limiting Federal authority
to conduct indirect source review to
major federally-funded and federally-
sponsored actions. These comments are
addressed in section IILE of this notice.

3. Response

a. General—indirect emissions. As
described in the proposal, the Act
expressly prohibits Federal actions that
would “‘support in any way"' activity
which does not conform to a SIP,
Because this language is very broad,
EPA believes indirect emissions must be
included in any conformity
determination, under either subpart T
(transportation conformity) or W
(general conformity). As described
below, congressional guidance is much

clearer for transportation conformity
than for general conformity. In fact,
there is virtually no information in the
Congressional Record specifically
directed at general conformity.
Therefore, in interpreting the statutory
intent for the general conformity rule,
EPA believes it is helpful to consider
the guidance provided by Congress on
transportation conformity in section
176(c) of the Act.

Congress clearly intended the
transportation conformity rule to cover
the indirect emissions from vehicles
that would travel to and on highways
constructed with Federal support. Thus,
the confermity review does not focus on
emissions associated with only the
construction of the highway project, but
includes emissions from vehicles that
later travel to and on that highway. The
general conformity rule originates from
the same statutory language and so must
meet the same co ional intent.

As described above, the transportation
treatment provisions of the Act clearly
require consideration of indirect
emissions. Therefore, EPA concludes
that the general conformity rule must
also cover indirect emissions.

On March 15, 1993, EPA proposed
that as a legal matter, the statute could
be interpreted to support either the
inclusive or exclusive definition and
both definitions were offered for public
comment. As a result of the public
comments and consultation with other
Federal agencies, the final rule
incorporates the exclusive definition of
indirect emissions. The exclusive
definition is selected because it meets
the requirements of section 176(c) of the
Act, and it: A

(1) Is consistent with the manner
indirect emissions are covered in the

ortation conformity rule,

(2) Can be reasonably implemented,

and

(3) Best fits within the overall
framework of the Act.

As commenters noted, the inclusive
definition would require the review of
more Federal actions, as described in
this rule, than the exclusive definition
and, thus, could identify more cases
where an air quality violation is
possibly associated with a Federal
action. The inclusive definition,
however, is not selected for the
following reasons:

(1) Mitigation measures required
under this appreach may not be
enforced,

(2) It is not consistent with the
manner in which indirect emissions are
covered in the transportation rule,

(3) It would impose an unreasonable
burden due to the large number of
affected Federal actions, and
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(4) It establishes an overly broad role
for the Federal government in attaining
the NAAQS.

b. Inclusive definition—enforcement.
The EPA sees no valus to the
environment in promulgating a rule that
is unenforceable. The EPA agrees with
the point made by some commenters
that it is unreasonable to expect Federal
agencies to control indirect emissions
over which they have no continuing
authority to control. As stated in the
March 15, 1993 preamble, this approach
might result in a Federal agency
imposing conditions on the project (e.g.,
mitigation) to demonstrate conformity
that would be meaningless since there
would be no effective Federal
enforcement mechanism,

For example, the inclusive approach
could require a Federal agency to
impose restrictions on the title to land
that is being sold or developed. In such
cases these deed restrictions might
remain forever with the land.
Enforcement of these types of
restrictions is very difficult and is not
likely to be an effective approach.
Further, it is not reasonable to attach a
restriction to a deed forever, since the
land use might change over time and,
certainly, the environment will change
over time—both of which may remove
or alter the need for the deed restriction,
which would nonetheless remain in
place since there is no mechanism to
remove it. In this example, EPA believes
that it is impractical to use deed
restrictions to control emissions and
that the Federal agency would not
maintain control since there i: 11:0 4
continuing program responsibility for
that Federa.lp agency to control future
emissions associated with that land.

c. Inclusive definition—
transportation. In the inclusive
approach, the Federal agency is made
responsible for emissions that are
reasonably foreseeable. This would
include emissions from on-site or off-
site facilities. Assume, for example, that
E}Pl‘ﬁgdeml Aviation Administration

approves an airport expansion
project wﬁich woulsupraquu'e' exg general
conformity determination. The airport
expansion also includes a highway
interchange construction project
needing a project level transportation
conformity approval. Additionally, it is
known that a cargo handling facility
will be constructed near that
interchange due to the airport
expansion. The project level
transportation conformity review would
Co\éer eaﬁss;;:gn; from vehicle activity to
and on the way interchange, but
would not cover indirect emissions
possibly associated with the airport or
cargo facility. Thus, the project level

transportation conformity review covers
direct and certain indirect emissions
associated with the highway
interchange action itself,

The general conformity inclusive
approach could rely on the
transportation conformity review with
respect to vehicle activity to and on the
higﬁway interchange. In addition, the
general conformity inclusive approach
would specifically consider direct and
indirect emissions at the airport itself
and at the cargo facility. In contrast, the
exclusive approach, similar to the
project level transportation conformity
approach, covers direct and certain
indirect emissions associated with the
airport expansion action itself, but does
not specifically consider additional
indirect emissions (i.e., the cargo
facility). Thus, the exclusive approach
appears to be more consistent with the
transportation conformity approach.

d. guclusive definition—unreasonable
burden. The inclusive definition could
be interpreted to include virtually all
Federal activities, since all Federal
activities could be argued to give rise to,
at least in some remote way, an action
that ultimately emits pollution. This
broadest interpretation of the statute
could impose an unreasonable burden
on the Federal agencies and private
entities that would have been affected
by that definition. For example, since
the Federal government issues licenses
for any export activities, an inclusive
definition approach could go so far as to
require the manufacture of the export
material and the ortation of the
same material to be subject to a
conformity review. Such an approach,
however, is very burdensome due to the
large number of export activities, the
fact that the licensing process is not a
factor in any SIP, an§ that the vast
majority of these manufacturing and
transportation activities may have little
to no impact on air quality. Thus, the
inclusive approach goes far beyond the
set of Federal activities reasonably
related to the SIP.

The many Federal agencies subject to
the inclusive approach would have been
required to document air quality
impacts from tens of thousands of
public and private business activities
each year, even where the associated
Federal action is extremely minor. For
example, the Army Corps of eers
(COE) estimates that 65,000 of their
regulatory actions would have required
a conformity review in 1992 under the
inclusive definition. The COE permits
are often limited to a small portion of
a much larger project and, thus, may not

be the best mechanism to review the
larger project: e.g., one river crossing for
a 500 mile gas pipeline or a half-acre

wetland fill for a twenty acre shopping
mall. :

The Federal agencies might also have
been required to expend substantial
resources in an attempt to enforce
mitigation measures for actions that are
outside their jurisdiction. Some delay to
these public and private activities
would have been expected as the
conformity requirements were carried
out. In some cases these Federal actions
would not take place at all as a result
of conformity consideration. In
addition, the threat of litigation over
this expansive list of actions would
have been significant. That is, projects
could have been delayed through
litigation simply due to arguments over
application of the conformity rule to the
project, even where the air quality
impacts were very minor.

Through public comments and by
communication with other Federal
agencies, the EPA received a large
number of examples of Federal
activities, a few of which are listed
below, that are not normally considered
in SIP’s, but could not clearly be said to
have absolutely no ties to actions that
result in emissions of pollutants.

(1) COE permit actions,

(2) The sale of Federal land,

(3) National Pollutant Discharge
Elimination System (NPDES) permit
issuance.

(4) Transmission of electrical power,

(5) Export license actions.

(6) Bank failures,

(7) Mortgage insurance.

Based on the public comments and
consultation with the other Federal
agencies, EPA believes that Congress
did not intend the general conformity
rule to affect innumerable Federal
actions, impose analytical requirements
on activities that are very minor in
terms of Federal involvement and air
quality impacts, and result in the
significant expense and delay that is
likely in an inclusive definition. Thus,
adopting the inclusive definition
approei could have imposed an
unreasonable burden on these public
and private activities.

The Federal agencies would, in many
cases, be unable to reduce emissions
from sources that they cannot
practicably control. This would result in
the Federal action having to be
prohibited because a positive
conformity determination could not be
made. The EPA believes that the Act
does not intend to unreasonably restrict
Federal actions so that they are
generally prohibited in areas with air
quality problems. Instead, the Federal
agencies are required to control
emissions in a reasonable manner and
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States must develop general air quality
plans to achieve the NAAQS.

As commenters noted, the inclusive
definition would require the review of
more Federal actions, as described in
this rule, than the exclusive definition
and, thus, could identify more cases
where an air quality violation is
possibly associated with a Federal
action. Even with an approach that
relied heavily on air quality modeling,
however, there woulg still not be an
absolute assurance that a new violation
would not occur since there is
considerable uncertainty associated
with air quality modeling itself, due to
uncertainties in emissions and
meteorological data which drive the
models. In fact, neither the inclusive nor
exclusive definition approach would
absolutely assure that all possible
violations would be prevented since
neither proposed approach requires air
quality modeling for all Federal actions.

e. Inclusive definition—Federal role.
Section 176(c) of the Act covers Federal
actions that support in any way actions
which could cause new or worsen
existing air quality violations, delay
attainment, or otherwise not conform
with the applicable SIP and the purpose
of the SIP. Clearly, Congress intended
Federal agencies to do their part in
achieving clean air. It is unlikely,
however, that Congress intended
Federal agencies to be responsible for
emissions that are not practicably under
their control and regarding which the
Federal agency has no continuing
program responsibility. The EPA does
not believe &at it is reasonable to
conclude that a Federal agency
“supports” an activity by third persons
over whom the agency has no
practicable control—or “supports”
emissions over which the agency has no

racticable control—based on the mere

act that, if one inspects the “causal”
chain of events, the activity or
emissions can be described as being a
“reasonably foreseeable” result of the
agency'’s actions.

In fact, achievement of the clean air
goals is not primarily the responsibility
of the Federal government. Instead,
Congress assigned that responsibility to
the State and local agencies in section
101(a)(3) of the Act: “air pollution
prevention (that is, the reduction or
elimination, through any measures, of
the amount of pollutants produced or
created at the source) and air pollution
control at its source is the primary
responsibility of States and local
governments.” Similar to NEPA, section
176(c) of the Act requires Federal
agencies to consider the environmental
consequences of their actions. Neither
statutory requirement, however,

requires the Federal agencies to
unilaterally solve local air quality
problems. Instead, the conformity rule
should be viewed in a manner that fits
within a broader view including NEPA
activities by the Federal agencies and
State and local air quality planning and
regulatory actions. Together; these
activities provide the ework to
attain and maintain the NAAQS.

It is possible that a Federal action
could ge taken which, together with
other reasonably foreseeable emissions
caused by the Federal action, could
cause or contribute to a violation of an
air quality standard or otherwise not
conform with the applicable SIP. The
exclusive definition is adequate to cover
Federal actions and meet the goals of
section 176(c) where the resultant
emissions are practicably under the
control of the Federal agency, and are
subject to a continuing agency
programmatic responsibility. Where the
Federal control over the resultant
emissions is relatively minor, the
problem is likely caused b multiple
pollution sources and a solution ma be
impossible unless it is directed at all the
contributing sources. This role is given
to the State and local agencies by
Congress and should not be interpreted
as the Federal agencies’ role under
section 176(c).

In a case where, through a NEPA
analysis, a violation is projected to
occur at a proposed private housing
development that receives a NPDES
permit or private shopping mall that
receives a COE permit, the projected
violation is the result of the new
projected emissions from the
independent private actions not subject
to Federal permit or approval and the
background concentrations, due to
existing local and areawide emission
sources. The appropriate solution to the
problem is for the Federal agency to
ensure conformity of Federal actions to
the SIP by minimizing new emissions
from the Federal activities in &
reasonable manner and for the State and
local agencies to control the local and
areawide emissions under the SIP to the
extent needed to attain the NAAQS. The
Federal agencies’ responsibility should
be to assure that only those emissions
that the Federal agency can practicably
control, and that are subject to the
agency's continuing program
responsibility, will be reasonably
controlled, not to attempt to limit other
sources’ emissions, which would
infringe on the air quality and land use
planning roles of the State or local

BEEnuYae s 8

f. Exclusive definition—reasonable
implementation. In the exclusive
version, indirect emissions include only

emissions over which the Federal
agency can practicably control, and has
continuing program responsibility to
control. Unlike the inclusive definition,
the exclusive definition does not require
Federal agencies to adopt and enforce
mitigation measures that the agency
cannot practicably control and that the
agency has no continuing program
responsibility to control. As described
below, the exclusive definition does not
cover innumerable Federal actions, does
not require an agency to leverage their
authority, and does not generally
prohibit Federal actions in areas with
air quality problems.

Consistent with the above discussion,
and in order to clarify the scope of the
term “indirect emissions,” that term is
revised in the final rule. Specifically,
the meaning of the phrase in the
proposed definition regarding emissions
“which the Federal agency has and will
continue to maintain some authority to
control,” is clarified in the final rule. In
the final rule, the definition of “indirect
emissions” is limited to emissions “the
Federal agency can practicably control
and will maintain control over due to a
continuing program responsibility of the
Federal agency.” The meaning of the
words “practicably control” is
discussed elsewhere in this notice and
through examples contained in the
notice. The meaning of “‘continuing
program responsibility” is described in
the examples below,

Assume, for example, the Army Corps
of Engineers (COE) issues a permit
authorizing dredging by a nonfederal
entity. In one case, the COE might
require the tEermittee to transport and
dispose of the dredged material at a
specific location. In another case, the
COE might allow the permittee to
dispose of the dredged material at a
suitable upland disposal site. In the first
case, the COE has a continuing program
responsibility for air emissions
associated with the dredging and
disposal activities. In the second case,
the COE’s program responsibility is
limited to emissions associated with the
permitted dredging and does not
include the disposal activity. However,
if the COE were to impose conditions on
the operation and management of the
dredged material disposal site or
regarding subsequent development
activities on that site, mandating the use
of practices which would result in air
pollutant emissions, then these added
emissions would be a continuing
program responsibility of the COE.

In another case, assume the Forest
Service permits a ski resort and imposes
conditions regarding the construction
and operation of the resort. Also assume
that housing development will occur
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nearby but on privately-owned land. In
this case, emissions from the
construction and operation of the resort
are a continuing program responsibility
of the Forest Service and emissions from
the housing activities are not. Again, if
the Forest gervice had authority to
impose conditions on activities at the
housing development and chose to
exercise that authority to impose
conditions that would result in air
pollutant emissions, air emissions from
those conditions imposed would be
within the Forest Service’s continuing
prggram responsibility. ;
ith respect to the issue of indirect

emissions, the proposal pointed to the
language in section 176(c)(1) of the Act
which prohibits a Federal agency from
providing “support in any way * * *
[for] any activity which does not
conform to an implementation plan.”
"Conformitg to an implementation
plan” is defined to mean that an activity
“will not—cause or contribute to any
new violation * * *;increase the
frequency or severity of any existing
vi?)(}ation * * * or delay timely
attainment of any standard. * * *”

Given the “support in any way”’
language, EPA has, in this rule,
interpreted section 176(c) of the Act as
requiring Federal agencies, in making
their conformity determinations, to
consider both the direct and indirect
emissions resulting from their own
actions or from actions that the
support. However, nothing in those
words serves to clarify a precise
congressional intent regarding the scope
of coverage of indirect emissions [a term
which is not expressly referred to in
section 176(c)(1) of the Act]. In other
words, the words “support in any way”
do not, in themselves, gictate 3
congressional preference between the
inclusive or exclusive definition of
indirect emissions proposed by EPA.
The exclusive definition, which this
final conformity rule adopts, requires
that Federal agencies take into account
only those indirect emissions that the
Federal action would support, that the
Federal agency can practicably control,
and are under the continuing program
responsibility of the agency. The EPA
believes this interpretation is the most
reasonable because it assures that
Congress’ primary intent under section
176(c) of tge Act is met, namely, that
Federal agencies advance the purpose of
the SIP by controlling emissions m
those actions which the support, over
which they can practicably exercise
control, and for which they retain
continuing program responsibility.

The Clean Air Act does not define
“support” for the purposes of section

176(c) of the Act.2 If read in the broadest
conceivable manner, the “support in
any way”" prohibition might ge
intarpreteg to include virtually all
Federal activities, since all Federal
activities could be argued to support, at
least in some remote way, an action that
ultimately emits pollution. The EPA
does not believe that Congress intended
the “support in any way" prohibition to
be interpreted in a manner that would
lead to such egregious or absurd
applications of section 176(c) of the Act.
Where the language of a statute is
ambiguous, as is the case here, an
agency has the discretion to adopt an
interpretation that is reasonable.3

One possible approach in determining
how far the “support in any way
prohibition” extends is to examine the
word “support” itself. Section 176(c)(1)
of the Act, by its terms, prohibits
Federal agencies from “support[ing]” an
activity which itself “‘does not conform
to an implementation plan.” 4 Thus, the
support prohibition cannot be triggered
unless and until a Federal agency’s
actions constitute support of a particular
activity. In the absence of a statutory
definition for a word, courts typically
turn to the word’s everyday meaning.
The dictionary defines “support” to
mean (among other things):

e “to uphold by aid, countenance, or
adherence: actively promote the
interests or cause of”’;

* “to uphold or defend es valid, right,
just, or authoritative’’;

¢ "“to provide means, force, or
strength that is secondary to: back up’’;

¢ “to pay the costs of”’;

¢ “to supply with the means of
maintenance * * * or to earn or furnish
funds for maintaining”; and

® “to provide a basis for the existence
or subsistence: serve as the source of
material or immaterial supply * * *"
Webster’s Third New International
Dictionary. As the above list makes
evident, the everyday meaning of
“support” could range from activity that
is merely facilitation or encouragement
to activity wherein the actor assumes an
ongoing responsibility and provides
continuing assistance in order for the
subsequent shdeavor to be realized.
Applying the dictionary definition of
“support” in the context of the .
conformity rule, it is apparent that
Federal actions that might be said to

2The general definitions section for part D of title
1, section 171 (42 U.S.C. 7501), also does not define
“support.”

3 Chevron, U.S A., Inc. v. Natural Resources
Defense Council, Inc., 487 U.S. 837, 842-3 (1984).

4 Of course, section 176(c)(1) also prohibits
Federal agencies from engaging in, providing
financial assistance for, licensing or permitting, or
approving, such activities.

“support” subsequent projects similarly
could range from mere facilitation to
continuing responsibility. The EPA does
not believe that Congress intended the
term “support in any way’' to
encompass each and every one of these
separate definitions, including those
where the relationship between the
Federal agency’s action and the
subsequent activity is attenuated. Thus,
EPA believes it is reasonable to select a
definition of “support” that focuses on
the extent to which the Federal agency
has continuing program responsibilities,
and whether it can practicably control
emissions from its own and other party
activities. The exclusive definition
recluires Federal agencies to consider
only those direct and indirect emissions
over which, under their legal
authorities, they can exercise and
maintain practicable control and over
which they have continuing program
responsibilities. As noted previously,
this approach is consistent with the
purposes of section 176(c) of the Act.
That section places certain prohibitions
and responsibilities on Federal agencies.
The EPA does not believe that Congress
intended to extend the prohibitions and
responsibilities to cases where, although
licensing or approving action is a
required initial step for a subsequent
activity that causes emissions, the
agency has no control over that
subsequent activity, either because there
is no continuing program responsibility
or ability to practicably control. For that
reason, EPA believes it is not reasonable
to conclude that the Federal agency
“supports” that later activity, within the
meaning of section 176(c) of the Act.

As implemented by, this rule, section
176(c) of the Act requires that a Federal
agency ensure conformity with an
approved state SIP for those air
emissions that would be brought about
by agency action, and that the agency
can practicably control, and that are
subject to a continuing program
responsibility of that agency. A Federal
agency has no responsibility to attempt
to limit emissions that do not meet
those tests, or that are outside the
Federal agency's legal control.
Moreover, neither section 176(c) of the
Act nor this regulation requires that a
Federal agency attempt to “leverage” its
legal authority to influence or control
nonfederal activities that it cannot

_ practicably control, or that are not

subject to a continuing program
responsibility, or that lie outside the
agency'’s legal authority.

For example, neither section 176(c) of
the Act nor this regulation requires a
Federal agency to withhold a Federal
grant of financial assistance to a grant
applicant that otherwise satisfies legal
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requirements in order to obtain
assurances from the applicant with
respect to that applicant’s activities that
the agency cannot practicably control,
or that are beyond the agency's
continuing program responsibilities, or
that fall outside the Federal agency’s
jurisdiction.

As described in the proposal,
development that is related to the
Federal action only in a manner that
provides daily services such as
restaurants, schools, and banks and
which are located off Federal property,
may be considered incidental rather
than indirect emissions. Such activities
and emissions are expected to be small
relative to other emissions from the
Federal action and are difficult or
impossible to precisely locate and
quantify. Thus, an accurate air quality
and/or emissions analysis is not
possible. Therefore, emissions from the
daily services activities should be
considered incidental and would not be
included as indirect emissions in the
conformity analysis even under the
inclusive definition. Under the
exclusive definition, incidental
emissions are generally not covered for
the additional reason that they are
generally not under the Federal agency’s
control and continuing program
responsibility.

g. Exclusive definition—Federal role.
The exclusive definition isolates certain
types of Federal actions where the role
and responsibility of the Federal agency
itself is major. For example, in Federal
construction projects such as buildings
or laboratories, the Federal agency has
substantial and continuing authority
and responsibility to manage that
activity. Thus, the Federal contract
manager should also be responsible for
assuring that the construction activities
conform to the applicable SIP.

By focusing on such major Federal
actions, this approach would not require
a conformity analysis for certain Federal
actions that are necessary for, but
incidental to, subsequent development
by ?rivate arties. For example, the
exclusive definition does not generall
require that a COE fill permit needed ¥or
a relatively small part, portion, or phase
of a twenty acre development on private
land would somehow require the COE
to evaluate all emissions from the
construction, operation, and use of that

er development,

he exclusive definition, in effect,
includes an examination of the duties,
continuing program responsibilities,
and controls that a Federal agency can
practicably implement. When the
Federal agency owns or operates a
facility, Federal responsibility for the
direct and indirect emissions from that

facility is clear. However, farther down
the spectrum of “‘assistance,” where less
and less Federal control and program
responsibility may be found, a point is
reached where the Federal agency
should not have the same degree of
responsibility for assuring the
conformity of subsequent privately

-generated emissions, especially the

indirect emissions from that action.

By controlling the direct and indirect
emissions under the practicable control
and continuing program responsibility
of the Federal agency, the conformity
rule assures that Federal agencies take
appropriate and reasonable actions to
support the purpose of the SIP, to meet
all specific SIP requirements, and to
assure that the SIP is not undermined by
Federal actions. The exclusive
definition assures that Federal actions
will meet the intent of section 176(c)
and that States will retain the primary
responsibility to attain and maintain the
air quality standards.

In support of the “exclusive” version,
many Federal agencies have stated that
it is unreasonable to withhold a
conformity determination where it is
impracticable for the Federal agency to
remedy the situation. In such cases, they
argue that the State and/or local
jurisdictions should regulate the
activities outside the Federal agency’s
jurisdiction. On the other hand, some
commenters have argued that reliance
on State or local action to control these
off-site activities could be viewed as

uiring the State to amend the

applicable SIP to conform to the Federal
action, rather than a rule that requires
the Federal action to conform to the
applicable SIP with respect to all
subsequent emissions. For the reasons
described above, EPA concludes that it
would be unreasonable to interpret
section 176(c) of the Act as requiring
Federal agencies to take responsibility
for emissions that they cannot
Eractioebly control and for which they

ave no continuing program
responsibility.

o conclusion that the exclusive
definition best fits with the balance that
Congress established in the Act between
Federal and State/local responsibility is
supported by the Supreme Court’s
analysis in its 1989 decision in
Robertson v. Methow Valley Citizens
Council, 490 U.S. 332 (1989). In that
case, the Court addressed the question,”
(w)hether the Forest Service may issue
a special use permit for a recreational
use of national forest land in the
absence of a fully developed plan to
mitigate environmental harm.” Id. at
336. In that case, the imposition of such
a mitigation plan was within the
jurisdiction of State and local agencies,

not the Forest Service. The Court held
that the Forest Service's authority to
issue the permit was not contingent
upon the State and local agencies taking
action. As the Court explained, “(i)n
this cass, the off-site effects on air
quality and on the mule deer herd
cannot be mitigated unless non-Federal
government agencies take appropriate
action. Since it is those state and local
governmental bodies that have
jurisdiction over the area in which the
adverse effects need be addressed and
since they have the authority to mitigate
them, it would be incongruous to
conclude that the Forest Service has no
Eowar to act until the local agencies

ave reached a final conclusion on what
mitigation measures they consider
necessary.” Id. at 352-53 (footnote
omitted). For the same reasons, EPA has
concluded that it would be
“incongruous” to read section 176(c) of
the Act as rendering the ability of
Federal agencies to perform their
congressionally-assigned missions
contingent upon State and local
agencies imposing mitigation measures
over activities that they and not the
Federal agencies, can practicably
control, and have a continuing program
responsibility to control. Since the
inclusive definition would, in many
cases, require Federal agencies to
withhold action unless and until a
State/local agency imposes mitigation
measures over activities that are outside
the Federal agencies’ control, the
inclusive definition would upset the
balance between Federal and State/local
resci)onsibllities for achieving clean air,
and would unjustifiably frustrate
Federal agencies from performing their
congressionally-assigned statutory
responsibilities.

he person'’s activities that fall

outside the Federal agency's continuing
program responsibility to control are
subject to control by State and local
agencies. In sum, expanding the Federal
agencies’ responsibilities to extend to
emissions that are outside their
continuing program responsibility to
control (which the inclusive definition
would have done) would upset the
balance between Federal and State/loca!
roles that Congress established in the
Act and would infringe on the air
qualilt.‘y roles of the State or local agency.

h. Exclusive definition—examples.
Example 1:

Assume that the FAA is considering
approval of an airport expansion in a
serious ozone nonattainment area and
that adjacent development of an
industrial park is known to depend on
the FAA approval. Assume: (1) The
airport expansion would result in an
increase in emissions of 50 tons/year of
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volatile organic compounds (VOC) due
to vehicle and airport related emissions,
and (2) assume that the adjacent
industrial park would emit 200 tons/
yearof VOC. .

Under the exclusive definition, the
FAA must show that the 50 tons/year of
VOC from the airport related activities
conforms to the SIP. The FAA, however,
is not responsible for the 200 tons/year
of VOC from the industrial park, The
conformity rule provides several ways
to show that the 50 tons/year of VOC
co(nt;o'rnlllm to the SIP: Sirs

1) The airport expansion is
specifically included in the applicable
SIP’s attainment demonstration,

(2) The 50 tons are offset by
reductions obtained elsewhere by the
FAA,

(3) The 50 tons are determined to be
consistent with the SIP emission budget
by the State air quality agency,

(4) The State commits to revise the
SIP to accommodate the 50 tons,

(5) The airport expansion is included
in the conforming transportation plan,
or -

(6) In some cases, it is demonstrated
that there is no increase in emissions in
a build/no build scenario. (Note that
project-specific modeling for ozone is
not generally considered an option
since, as a technical matter, ozone
models are not sufficiently precise to
show such impacts unless the project is
a large portion of the total area
inventory.)

Example 2: In another case, the same
airport expansion might be in a CO or
PM-10 nonattainment area where a
local scale modeling analysis is
determined to be needed by the State
agency primarily responsible for the
SIP. In such cases, the modeling
analysis must consider emissions due to
the airport activity and emissions due to
any existing sources, including
background concentrations. Emissions
from the future industrial park would
not, however, be required as part of the
modeling analysis since such emissions
are not covered by the conformity rule.

Example 3: A Federal action to lease
land to a private developer does not in
itself have any immediate direct or
indirect air pollution emissions. The
lease does, however, allow future
activities by the private developer on
the leased Federal land that could result
in indirect air pollution emissions. This
can be seen clearly in cases where the
leasing action is accompanied bya
description of future activities that the
developer plans to undertake on the
leased Federal land which would result
In emissions and where the lease
contains emission limits imposed on the
use of the leased Federal land. Where

the Federal agency has the authority to
impose lease conditions controlling
future activities on the leased Federal
land, these emissions must be analyzed
in the conformity determination.

Example 4: Where a COE permit is
needed to fill a wetland so that a
shopping center can be built on the fill,
generally speaking, the COE could not
practicably maintain control over and
would not have a continuing program
responsibility to control indirect
emissions from subsequent
construction, operation, or use of that
shopping center. Therefore, only those
emissions from the equipment and
motor vehicles used in the filling
operation, support equipment, and
emissions from movement of the fill
material itself would be included in the
analysis. If such emissions are below the
de minimis levels described below for
applicability purposes (section 51.853),
no conformity determination (section
51.858) would be required for the
issuance of the dredge and fill permit.

i. Exclusive definition—types of
Federal actions covered. The following
types of Federal actions, among others,
are likely to be subject to conformity
review under the exclusive definition.
Some of these actions are likely to be
above the de minimis levels,
controllable currently by the Federal
agency, and the Federal agency will
maintain an ability to control the
emissions in the future through
oversight activities,

(1) Prescribed burning activities by
Federal agencies or on Federal lands:
The burning is conducted by the Federal
agency itself or is approved by the
Federal agency, consistent with a
Federal land management plan, and the
Federal land manager maintains an
oversight role in either case.

(2) Private actions taking place on
Federal land under an approval, permit,
or leasing agreement, such as mineral
extraction, timber harvesting, or ski
resort construction: A lease agreement,
for example, may be subject to
mitigation conditions as needed to show
conformity and the Federal land
manager will maintain an oversight role,
including the enforcement of lease
agreements. The conditions needed to
show conformity would also be
enforceable by the State and EPA
through the SIP (as described elsewhere
in this notice).

(3) Direct emissions from COE permit
actions: The COE will evaluate the
direct emissions from the activity
involving the discharge of dredged or
fill material. If these direct emissions
were to exceed the de minimis level, the
COE has legal authority to impose

permit conditions to control those
emissions.

(4) Wastewater treatment plant
construction or expansion actions: -
Construction projects funded by EPA
may be conditioned so that the new
treatment capacity conforms to growth
assumptions in the SIP. The EPA
maintains a continuing control authority
since future expansion would need a
new approval action. Emissions from
this activity can be quantified and
located only on a regional scale; they
cannot be located in a precise manner
and subject to a microscale analysis.
Such emissions are nevertheless
considered reasonably foresesable, if
only on a regional scale. The SIP
planning generally takes into account
the growth limiting effects of
wastewater treatment capacity and,
thus, changes to the capacity must be
shown to conform to the SIP. This is an
area where Congress clearly desires a

- conformity review, as evidenced by

section 316 of the Act.

(5) Federal construction projects such
as buildings, laboratories, and reservoirs
on Federal land: Contracts to complete
construction projects funded by GSA or
other Federal agencies may be
conditioned so that the new
construction meets mitigation measures
as needed to show conformity, The
Federal contract manager would
maintain an oversight role to assure that
all the contract agreements are met.

(6) Project level minerals management
leasing activities: The lease agreement
may be structured as described in item
b above.

(7) New airports or airport expansion
actions: Grants to fund projects or
approval by the FAA to build projects
may be conditioned so that the new
projects meet mitigation measures as
needed to show conformity. Under
FAA’s funding statute, grants for new
airports, new runways, and major
runway extensions must include such
conditions. The grant conditions are
enforceable through the grant
agreements. Failure of the airport
owner/operator to comply with grant
conditions may result in suspension or
termination of Federal assistance.

(8) Actions taking place on Federal
lands or in Federal facilities: The
Federal agency has and will maintain
the ability to control emissions in many
other activities, such as activities in
National Parks, on military bases, and in
Federal office buildings.

J- Exclusive definition—types of
Federal actions not covered. The
following types of Federal actions,
among others, are not covered by the
conformity rule under the exclusive
definition approach,
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(1) Activities associated with property
disEosa] at military closure and
realignment bases through sale or other
transfer of title, This includes
transactions where there is an
enforceable contract for the sale or other
transfer of title that requires delivery of
the deed promptly after the
requirements of Comprehensive
Environmental Response, Compensation
and Liability Act (CERCLA) (42 U.S.C.
9620(h)(3)) have been met whether or
not the property is occupied before
closing of title under the contract or a
related instrument. In this case, the
military does not retain continuing
authority to control emissions other
than those associated with the CERCLA
cleanup.

(2) Leasing agreements associated
with military base closure and
realignment, where transfer of title is
required to be conveyed upon
satisfaction of the CERCLA
requirements, and where the military
service leases the property without
retaining continuing authority to control
the property except as necessary to
assure satisfaction of CERCLA

uirernents.

3) Certain indirect emissions related
to a COE permit for the dischargs of
dredged or fill material. The indirect
emissions from development activities
related to COE permit actions are not
covered where such emissions are not
subject to the continuing program
responsibility of the COE, or cannot be
practicably controlled by the COE.

(4) NPDES permit actions: Many of
these actions are taken under State rules
and, as such, are not Federal actions.
The issuance of the Federal permit has
no direct emissions, but may have
considerable indirect emissions from
future development of permitted
facilities. However, where EPA issues a
NPDES permit, for example, to an
industrial or housing development, the
EPA does not maintain an authority to
control emissions from the development
and, thus, the indirect emissions from
the development are not subject to the
conformity rule.

D. Indirect Emissions—Definition of
“Caused By

1. Proposal

During the course of discussing the
inclusive approach, the proposal offered
examglas of what emissions would be
considered “caused by’ a Federal
action. The proposal stated that
inclusive indirect emissions that would
be considered “caused by” the Federal
action are those emissions from sources
which are dependent upon the Federal
action and would only be constructed

and/or operated because of that Federal
action. Such emissions would include
emissions from any on-site or off-site
support facility which would not be
constructed or increase its emissions
except as a result of the Federal action.
The proposal stated that indirect
emissions include emissions from
mobile sources that are attracted to a
facility, building, structure, or
installation; for example, indirect
emissions resulting from roads, parking
facilities, retail, commercial and
industrial facilities, airports, maritime
gorts. sports centers, and office
uildings.

Where mobile sources contribute
indirect emissions, the proposal noted
that the Federal agency should attribute
only those emissions that are caused b
the Federal action. For example, not al
the emissions from trips to and from a
workplace or retail site are likely to be
fully “caused”” by the site itself. The
road to and from the site, the origin and
ultimate destination points of the trip,
and other factors can be used to
determine the portion of indirect
emissions caused by the Federal action.

2. Comment

One commenter requested
clarification that EPA’s intention is to
use a “but for” test concerning indirect
emissions caused by a Fedamf action.

3. Response

The EPA agrees with this comment, as
discussed in the proposal and includes
a definition of “caused by” in the final
ruls to address this concern. Since the
term “caused by” is used in both the
definitions of “direct emissions” and
“indirect emissions,” the definition in
the final rule also applies to both.

As a result of EPA adoptin!ﬁ the
exclusive approach, a Federal agency
will need to address the “‘caused by”
issue only with respect to those
activities which the Federal agency
controls. Therefore, many of the
activities that would have been covered
under the inclusive definition only by
reason of the “caused by” requirement
will not be covered under the exclusive
definition due to lack of Federal agency
control. This would be true generally for
the examples in the “proposal”
discussion immediately above, which:
were offered in the context of the
inclusive definition.

E. Indirect Emissions—Sections
110(a)(5)(A) and 131 of the Act
1. Proposal

Section 110(a){5)(A) of the Act
prohibits the Administrator from
requiring a State to adopt a general

indirect source review program. Section
131 of the Act indicates that land use
control authority resides with the cities
and counties. As noted in the proposal,
this language could be interpretec? to
restrict EPA’s authority to regulate
indirect emissions as part of the
conformity rule. However, for certain
federally assisted indirect sources,
section 110(a)(5)(B) of the Act expressly
allows the Administrator to promulgate,
implement, and enforce indirect source
review programs under section 110(c) of
the Act. The EPA believes that this
language in section 110 of the Act is
consistent with the broad mandate in
section 176(c) of the Act to prohibit
Federal agencies from taking actions
which “support in any way" any
activity which does not conform to an
applicable SIP.

2. Comment

Several commenters disagreed with
EPA’s interpretation and argued that
sections 110 and 131 prohibit EPA from
promulgating a rule, such as the March
15, 1993 proposal, that covers indirect
emissions. These commenters point to
the legislative history of the 1977
amendments to the Act, which added
section 110(a)(5) and an earlier version
of section 176(c), as evidence that
Congress has explicitly prohibited EPA
from seeking to regulate private
development or land use by Federal
review of indirect sources. By rejecting
efforts by EPA in the mid-1970s to
restrict parking spaces and require
preconstruction review of parking
structures associated with indirect
sources through regulation, and by
adopting the explicit prohibition in
section 110(a)(5), they argue, Congress
clearly intended that Federal agencies
not involve themselves in controlling
indirect sources or interfering in local

. 1and use decisions. In addition, they

find it significant that Congress did not

. revise or delete section 110(a)(5) even

when it added arguably stricter language
to section 176(c) in 1990, Moreover, to
the extent that section 110(a)(5)(B) does
permit Federal review of certain indirect
sources, these commenters contend that
such review is restricted to “major”
foderally-assisted indirect sources and
federally-owned or operated indirect
sources only.

3. Response

For the reasons described in the
preamble to the proposal and as
discussed above regarding the inclusive/
exclusive issue and further below, EPA

i with these comments. The
EPA has noted that section 110(a)(5)(B)
expressly allows the Administrator to
promulgate, implement, and enforce
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indirect source review programs under
section 110(c) for certain federally
assisted indirect sources. However, the
EPA also believes that section 176(c)
provides independent authority for EPA
to require SIP revisions concerning
conformity requirements that include
provisions addressing indirect
emissions resulting from Federal
actions. Such provisions are necessary
to prevent Federal actions, as required
by section 176(c)(1)(B), from causing or
contributing to NAAQS violations.

The EPA%elieves that the comments
do not fully reflect the legislative
history of the 1977 amendments to the
Act regarding the congressional
concerns that prompted adoption of
section 110(a)(5)(A). The congressional
Conference Committee report does
indeed discuss attempts by EPA to
promulgate measures controlling
parking supply, but, unlike the
commenters’ statements, points out that
these efforts came only after the EPA
Administrator had determined that all
the SIP's submitted to meet the 1970 Act
requirements had failed to ensure
maintenance of the NAAQS, especially
those for motor vehicle-related
pollutants, Congress objected to EPA’s
proposed parking restrictions, not
simply because they were intended to
control indirect sources, but primarily
because Congress believed it was a
misdirected attempt to reduce motor
vehicle traffic that only succeeded in
shifting the air pollution control
emphasis away from the major source of
the problem, namely the cars
themselves.

[The EPA’s] efforts based on indirect
control of the use of automobiles through
restrictions on parking lots, shopping centers
and other indirect sources, rather than full
and prompt controls for new autos, trucks,
buses, and motorcycles are inherently
inequitable. It transfers from the motor
vehicle manufacturers to the public and to
indirect source owners and operators the
burden of protecting public health from
dangerous vehicle emissions. H.R. Rep. No.
1975, 94th Cong,., 2d Sess. 221 (1976),

So, while it is true that Congress
sought to reverse these specific indirect
source measures and, thereby, reallocate
the regulatory burdens, it also
acknowledged that even after new car
emissions requirements were adopted,
additional control measures would be
needed by many nonattainment areas if
the NAAQS were to be attained and
maintained, and such measures could
include regulation of indirect sources;
such as “new facilities which attract
heavy automobile traffic.” Id. at 222.
Consequently, although Congress
restricted the Administrator’s authority
to require States to adopt an indirect

source review program, it purposely did
not remaove that authority completely.
Again, as stated in the Conference
report: “The Committee believes that its
proposal meets the specifications * * *
of an acceptable and workable program.
It tightly restricts the Administrator's
authority with respect to indirect
sources by assuring that necessary
review programs for non-federally
assisted indirect sources will be
designed and implemented by local and
State governments.” Id. at 227. And, as
the report notes elsewhere: “Of course,
the prohibitions on the Administrator’s
implementation and enforcement of a
review program* * *are not applicable
with respect to federally-owned or
federally-assisted indirect sources.” Id.
at 224, Nothing in section 176(c), which
is only concerned with federally-
assisted actions, is inconsistent with
this expression of Congress’ intent with
respect to section 110(a)(5). Moreover,
the fact that the section 110(a)(5)
prohibition and the requirement that
Federal actions conform to the SIP
under section 176(c) were both added
when the Act was amended in 1977
does nothing to further the commenters’
argument since it supports EPA’s
position as well. Given the thorough
and detailed consideration Congress
expended when it limited EPA's
authority to review indirect sources, it
would have been easy for Congress to
add language in section 176(c) stating,
for example, that the section 110(a)(5)
restriction on indirect source review
applied there also. Not only has
Congress not limited this provision, but
on the two separate occasions it has
addressed section 176(c) of the Act it
has consistently stated the scope of the
provision’s coverage requires a
determination of conformity for “any
activity” that a Federal agency
“supports in any way.” Indeed, EPA's
view is consistent with the exception to
the prohibition in section 110(a)(5) for
federally-assisted, operated, or owned
indirect sources, since section 176(c) of
the Act applies only to actions
supported or undertaken by Federal
agencies. The EPA, therefore, concludes
that the prohibition in section 110(a)(5)
of the Act does not limit EPA's
independent authority under section
176(c) of the Act.

The EPA also does not agree with the
comment that the authority provided
EPA under section 110(a)(5)(B) to
control certain indirect sources is
limited only to major indirect sources,
such as the ones enumerated therein.
The discussion in the legislative history
strongly suggests that the use of the
word “‘major’" was not intended to

denote a limitation on the type of
indirect sources EPA may review.
Rather, the term as used merely
describes certain large-scale, hence
"‘major,"” projects of the type which, like
the ones listed, normally qualify for
Federal funding assistance. For
example, the Conference Committee
report states: ““An exception to this
[section 110(a)(5)] prohibition is made
for major Federally funded public works
projects such as highways and
airports. . ." S. Rep. No. 16, Vol. 3,
95th Cong., 2d Sess. 506 (1978). But
other statements in the report show that
EPA's review is not limited to such
projects only: “The Administrator is
prohibited from promulgating
regulations relating to indirect source
reviews except with respect to Federally
assisted highways, airports or other
indirect sources assisted, owned or
operated by the Federal government."
Id. at 4382 (Vol. 5)(emphasis added).
Moreover, the conformity rules
regulate emissions, not local land use or
zoning requirements. These rules do not
infringe on the authority of local
governments to control land use; rather,
they restrain the ability of Federal
agencies to support projects that cause
certain air quality problems. Nothing in
these rules inhibits the ability of local
governments to set their own
requirements with respect to such
projects. Thus the conformity rules are
not inconsistent with section 131 of the
Act.

F. Indirect Emissions—Reasonably
Foreseeable Emissions

1. Proposal

As described in the preamble to the
March 15, 1993 proposal, the indirect
emissions that are “reasonably
foreseeable’”” must be identified at the
time the conformity determination is
required, though this would include
emissions that would occur later in time
and/or at a place other than the action
itself. The proposal stated that an
agency is not required to speculate or
guess at potential future indirect
emissions which are conceivable but not
identifiable. In addition, the proposal
indicated that descriptions of emissions
contained in documents such as
employment and financial forecasts and
NEPA documents should be considered
reasonably foreseeable emissions.

As described in the proposal, certain
types of Federal actions occur on the
programmatic level rather than on a
project level, and the specific air quality
and emissions impacts associated with
individual projects under such
programs may not be known. In
instances where a Federal action is on
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a programmatic level and it is
impossible to accurately locate and
quantify emissions and, therefore,
impossible to accurately complete the
air quality and emissions analysis
specified in § 51.858, such emissions
should not be considered reasonably
foreseeable:

The proposal also stated that, for
purposes of defining “indirect
emissions,” development that is related
to the Federal action only in a manner
that provides daily services such as
restaurants and banks and which are
located off Federal property, may be
considered incidental rather
indirect emissions under certain
circumstances. In such cases, specific
emissions from the daily services
activities should be considered not
reasonably foreseeable and not included
as indirect emissions in the conformity
analysis.

2. Comment

The EPA received comments
requesting clarification of the phrase
“reasonably foreseeable emissions.”
Several commenters requested EPA to
incorporate a definition of this term in
the rule. One commenter stated that
EPA's definition of reasonably
foreseeable emissions would require
private developers to account for,
assess, and if necessary, mitigate the
impacts of completely unrelated
projects developed by other private
parties. The commenter also objected to
certain environmental analyses that rely
on worst-case assumptions and
exaggerate the impacts due to possible,
but unlikely, future growth scenarios
and where it is impossible to assess
local air quality impacts.

3. Response

a. Documentation. In order to clarify
the term, EPA has: (1) Added a
definition of “reasonably foreseeable
emissions” in the regulatory portion of
the rule; (2) added the discussion below;
and (3) listed certain Federal actions
that are not considered reasonably
foreseeable in § 51.853(c)(3) and,
therefore, exempt from conformity
requirements. The definition is similar
to the discussion in the proposal,
however, there are some differences as
described below:

Reasonably Foreseeable Emissions are
projected future indirect emissions that are
identified at the time the conformity
determination is made; the location of such
emissions is known and the emissions are
quantifiable, as described and documented
by the Federal agency based on its own
information and after reviewing any
information presented to the Federal agency.

Unlike the proposal, the final
definition does not require a Federal
agency to use all emissions scenarios
contained in financial documents or
environmental analyses. That approach
could not in many cases be
implemented since the various
documents contain quite different
scenarios and a single document
sometimes contains multiple emissions
scenarios. In addition, some scenarios
could be based on speculation. The
definition does not require the use of
worst-case assumptions, unlikely
growth scenarios, or analyses where it is
impossible to assess local air quality
impacts. Further, under an exclusive
definition, the conformity review may
be covering a smaller set of indirect
emissions than, for example, the
emissions scenarios contained in an
environmental impact statement.

The final rule rﬂuiras the Federal
agency to review all of its own
information and all information
presented to the Federal agency.
Selection and documentation of the
relevant emissions scenarios for
conformity review is the responsibility
of the Federal agency and should be
based on reasonable expectations of
future activity resulting from the
Federal action.

b. Actions not reasonably foreseeable.
In order to provide further clarification,
EPA listed some Federal actions that are
not considered reasonably foreseeable in
§ 51.853(c)(3) and are, therefore, exempt
from conformity requirements. This list
is intended to provide examples and is
not intended to be a complete listing of
such activities. Additionally, actions for
which emissions cannot be accurately
quantified, such as the implementation
of trade laws and export trade
promotional activities, are not
considered reasonably foreseeable. As
discussed below, these actions include
program scale leasing actions and
electric power marketing activities that
involve the acquisition, sale, and
transmission of electric energy.

(1) Program Level Leasing Actions

In actions such as outer continental
shelf lease sales, it will often be difficult
or impossible to locate and quantify
emissions early in the Federal agency
review process. Thus, the emissions
may not be reasonably foreseeable.
Further, a conformity review is
unnecessary at that time since the
Federal agth{ must take future actions
related to the lease sale which are
subject to conformity review. That is,
the exploration and development
actions at the project level would be
subject to conformity review prior to
any action that would actually result in

emissions. In such cases, the EPA
believes that a conformity review is not
required prior to the project level
analysis.

On the other hand, where a
conformity review, such as a lease sale,
can be and is made on the program level
rather than the project level, subsequent
project level actions which implement
the conforming program do not require
new conformity reviews. This approach
is consistent with languege in the
preamble to the proposal. For
clarification, EPA added this concept in
the final rule: § 51.853(c)(4) exempts
actions that merely implement a
decision to conduct or carry out a
policy, plan, program, or project where
the policy, plan, program, or project
conforms,

(2) Electric Power Marketing

Federal activities in the marketing of
electric power are exempt from
conformity review for several reasons.
In many cases, the resulting emissions
from the use of the electric power
cannot be precisely located or
quantified and, thus, are not reasonably
foreseeable. The marketing agreements
would also be exempt since customers
of the Federal agency could obtain
electric power from other public (non-
Federal) or private electric utilities even
if it were not provided by the Federal
agency. Thus, emissions from these
customers are not *‘caused by’ the
Federal action because they would
occur in the absence of the Federal
action. Further, SIP's assume electric
power will be available in future growth
projections. Thus, the delivery of
electric power would not be
inconsistent with the SIP.

¢. Unrelated projects. The definitions
of “reasonably foreseeable emissions,”
“indirect emissions (exclusive)," and
“caused by’ makae it clear that
“completely unrelated projects,” as
stated by a commenter, are not subject
to the applicability analysis. However,
where an air quality modeling analysis
is the basis of a conformity
determination, the modeling analysis
should account for emissions due to
existing sources together with covered
emissions from the Federal action,
consistent with EPA modeling guidance.

G. Indirect Emissions—Definition of
Federal Activity

1. Proposal

Although EPA included a definition
of ““Federal action” in the proposal, that
definition merely repeated language
from section 176(c) of the Act and did
not clarify the meaning of the statutory
language. The preamble to the proposal.
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however, made it clear that EPA
intended the concept to include future
development activities associated with a
Federal action, under either definition
of indirect emissions. Under the
exclusive definition, EPA proposed that
consideration of such emissions would
be limited to those future development
activities which the Federal agency
could control and would continuse to
maintain some authority to control.

2. Comment

The building industry commented
that under Atlantic Terminal Urban
Renewal Area Coalition v. New York
City Department of Environmental
Protection, 705 F. Supp. 988 (S.D.N.Y.
1989), the definition of Federal activity
should be limited to the immediate
Federal action, in that case a
Department of Commerce (DQC) grant
for demolition, and should not include
any subsequent activities even where
they are facilitated by the Federal
action, in that case a subsequent
housing development built on the site of
the demolition. Several commenters
also requested that EPA clarify which
activities are covered under the
conformity rule.

3. Response

The EPA does not agree that Federal
actions should always be interpreted so
narrowly. The EPA acknowledges that
the court in Atlantic Terminal indicated
in dicta that, in that case, the Federal
activity under consideration should be
limited to the demolition activity.
However, that assessment was made in
the context of a factual situation in
which the subsequent development
activity was being funded by a
Department of Housing and Urban
Development (HUD) b%ock grant. The
court based its decision on the
unreasonable burden and duplicative
efforts that would be placed on the
Federal government should both DOC
and HUD be required to analyze the
same subsequent development. The
court did not address the situation
where cnly one Federal agency had
jurisdiction over a project, ang’ was not
presented with the statutory language
nor legislative history concerning
transportation activities under the 1990
amendments to section 176(c) nor EPA's
interpretation of Federal actions and
indirect emissions (described below).

If it were the case that through an
agency’s approval of a demolition grant
an agency were able to practicably
control construction of the housing
development, and had continuing
program responsibility over such
development, then EPA believes that the
agency would have “supported” the

housing development by making the
grant. For these reasons, EPA believes
that a court specifically addressing the
issue of the definition of Federal activity
under such circumstances would not
reach the same decision as in Atlantic
Terminal.

In order to clarify which activities are
covered under the general conformity
rule, the final rule incorporates changes
in the definitions of “Indirect
emissions" (discussed in section II1.C.)
end “Federal action” (discussed below
and in section IV.D.). The definition of
“Federal action" is revised by adding
the following sentence to the end of the
definition in the proposal: Where the
Federal action is a permit, license, or
other approval for some aspect of a
nonfederal undertaking, the relevant
activity is the part, portion, or phase of
the nonfederal undertaking that requires
the Federal permit, license, or approval.
The following examples illustrate the
meaning of the revised definition.

Assume, for example, that the COE
issues a permit and that permitted fill
activigv represents one phase of a larger
nonfederal undertaking; i.e., the
construction of an office building by a
nonfederal entity. Under the conformity
rule, the COE would be responsible for
addressing all emissions from that one
phase of the overall office development
undertaking that the COE permits; i.e.,
the fill activity at the wetland site.
However, the COE is not responsible for
evaluating all emissions from later
phases of the overall office development
(the construction, operation, and use of
the office building itself), because later
phases generally are not within the
COE'’s continuing program
responsibility and generally cannot be
practicably controlled by the COE.

In another case, assume the Forest
Service permits a ski resort and imposes
conditions on the construction and
operation of the ski resort. Also assume
that housing development will occur
nearby but on privately-owned land. In
this case, the conformity review might
cover emissions due to construction and
operation of the ski resort since they are
activities permitted by the Forest
Service. Emissions from the housing
activities, however, would not generally
be covered since the Forest Service does
not generally take actions covering the
portion of the overall development that
is on privately-owned land and not
subject to a Forest Service permit,
license, or approve action.

H. Applicability—Attainment Areas
1. Proposal

As discussed in the preamble, EPA
proposed to interpret the statute such

that the conformity rules apply only to
nonattainment areas and those
attainment areas subject to the
maintenance plans required by section
175A of the Act (58 FR 13841).

2. Comment

The EPA received many comments
which agreed with the proposal and
many other comments stating that the
statute should be read such that
conformity requirements would apply
in all or portions of attainment and
unclassified areas as well. Similar
comments were received arguing that
conformity should not apply in
attainment areas.

One commenter noted that
development in attainment areas on the
fringe of nonattainment areas is likely to
increase the size of the nonattainment
areas, increasing the impact on public
health and welfare and necessitating
more costly pollution control measures
to retrofit sources. The commenter also
stated that development in rural
attainment areas, even many miles away
from urban nonattainment areas, may
delay timely attainment of the NAAQS
or emission milestones in
nonattainment areas. Another
commenter cited an example of a
conformity analysis in an attainment
area which showed a Federal action
would cause a new violation of the
NAAQS unless mitigation measures
were implemented and/or planning
provisions were revised.

3. Response

In the proposal, EPA indicated that
the statute was ambiguous with respect
to whether conformity applied only in
nonattainment areas, or in attainment
areas as well. As noted above, EPA
received significant public comment
arguing that the statute should be read
to apply conformity also in attainment
areas, based on the wording of Act
section 176(c)(1) and the policy merits
of such applicability. Similar comments
were received arguing that conformity
did not apply in attainment areas.

The EPA continues to believe that the
statute is ambiguous, and that it
provides EPA discretionary authority to
apply these general conformity
procedures to both attainment and
nonattainment greas. The EPA plans to
carry out a separate rulemaking
proposing to apply general conformity
procedures to certain attainment areas.
The EPA sees strong policy reasons not
to apply conformity in all attainment
areas, given the significant burden
associated with making conformity
determinations relative to the risk of
NAAQS violations in clean areas. Thus,
EPA believes that it would be
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reasonable to propose applying
conformity in attainment areas for
which air quality is close to
nonattainment levels, for example at 85
percent of nonattainment levels (see
discussion below).

The EPA intends to take comment on
the basic proposal to apply conformity
in attainment areas. The EPA will also
seek comment on the specific
application of conformity in certain
categories of attainment areas.

Therefore, EPA intends to issue in the
near future a supplemental notice of
proposed mlemaEing dealing with
conformity requirements in attainment
areas.s The requirements of this final
rule will apply only in nonattainment
and maintenance areas, as proposed.

While EPA will solicit comments on
other options, the supplemental notice
of proposed rulemaking on general
conformity will propose to require
conformity determinations oﬁy in the
portion of attainment areas which have
exceeded 85 percent of the NAAQS.
These areas will be identified by using
the most recently available, quali&-
assured air quality data covering the
period appropriate for making
designations of air quality status in 40
CFR part 81, Federal activities in
attainment areas below 85 percent of the
NAAQS and areas where representative
monitoring data are not available would
be exempt from the obligation to
conduct a general conformity analysis
based on the de minimis impact on air
quality that would result for general
conformity activities in such areas.
Because the merit of exempting certain
areas from conformity requirements will
vary depending on the activities being
m§ulated, the transportation conformity
rule may propose different exemptions
for applicability of conformity
requirements in attainment areas than
those for general conformity.

LA p})licability—-De Minimis Emission
Levels

1. Proposal

The pro de minimis emission
levels to be used for determining
applicability of conformity requirements
were pollutant specific and varied
according to the severity of the
nonattainment area. They ranged from
0.6 tons/year (for lead) to 100 tons/year

s For PM-10, the areas which would be addressed
in the supplemental notice are designated
“unclassifiable.” The amendments to the 1880 Act
designated areas meeting certain tions as
nonattainment for PM~10 by operation of law,
while all other areas were d unclassifiable.
In the future, as appropriate, the Act provides for
additional unclassifiable areas to be redesignated to
attainment. This rule refers to areas redesignated to
attainment as “maintenance areas.”

(for carbon monoxide) (§ 51.853). These
levels generally woere derived from the
“significance levels” established for
preconstruction review of modifications
to existing major statio sources. The
significance levels were taken from the
Act itself, where provided, or from
EPA'’s regulations for SIP's (40 CFR part
51) where the Act did not provide them.
For ozone (VOC) and nitrogen oxides
(NO,). a sliding scale was proposed,
ranging from 10 tons/year l?for extreme
ozone nonattainment areas) to 40 tons/
year (for marginal and moderate ozone
nonattainment areas).s

Most Federal actions result in little or
no direct or indirect air emissions. The
EPA intends such actions to be
examgted under the de minimis levels
specified in the rule and, thus, no
further analysis by the Federal ﬁency is
required to demonstrate that su
actions conform. Additionally,
paragraph (d) of § 51.853 allows &
Federal m‘my to establish categories of
actions which would be presumed to
conform due to minimal air quality
impact. These tEroviaions are intended
to assure that these rules are not overly
burdensome and Federal agencies
would not spend undue time assessing
actions that have little or no impact on
air quality. Such actions include, for
example, personnel actions, continuing
activities with no substantial, adverse
change from previous conditions that
are associated with an on-going program
or operation (including certain permit
renewal actions), and routine
monitoring.

2. Comments

Several commenters su the
concept of de minimis levels as a means

of focusing conformity ments on
those Federal actions with the potential
to have significant air ty impacts.

Many with the de minimis levels
proposed in the NPR. Some commenters
thought the levels should be lower so
that more actions would be considered,
while others wanted the de minimis
levels to be raised to lessen the
administrative burden on Federal
agencies and avoid conformity
requirements for smaller projects. A few
commenters indicated that too many of
their activities would be subject to a

s The actual significance level for VOC and NO,
established by the Act as amended in 1990 for an
extreme ozone nonattainment area is zero (Ls., any
increase in emissions from a modification of a
majotwumtﬂggmmwumarovlew).'ﬂwlo
tons/ysar proposed for a conformity review .
threshold was chosen because EPA determined that
a de minimis level is needed; a zero threshold does
not provide a de minimis level, and sources with
emissions above 10 are defined as “major
stationary sources” under title I, part D, subpart 2
of the Act.

conformity review based on the de
minimis cutoffs proposed in the NPR if
they were used with the inclusive
definition of indirect emissions.

One commenter stated that the
proposed de minimis levels are arbitrary
and cious. Another commenter
stated that there should be only one de
minimis level rather than the pollutant-
and classification-specific levels
proposed.

Several comments objected to the
provision that would automatically
lower the de minimis levels to that of
the stationary sourcs level established
by the local air quality agency. The
commenters pointed out that certain air
agencies have a zero threshold level,
which would not be appropriate for
conformity.

The EPA also received comments
stating that the applicability
determinations for conformity would be
overly burdensome because they could
be interpreted to apply to even the
smallest of Federal actions. That is, the
proposed rule could be interpreted to
call for virtually all Federal actions,
even purely administrative ones, to
make a positive conformity
determination before the agency is
allowed to proceed with the action.

Several commenters requested EPA to
specifically list types of Federal actions
that would be de minimis and, thus,
exempt from the conformity review

requirements.

3. Response

Given the need to choose a threshold
based on air quality criteria and one that
avoids coverage of less significant
projects, and in response to certain
comments, the de minimis levels for
conformity analyses in the final rule are
based on thé Act’s major stationary
source definitions—not the significance
levels as proposed—for the various
pollutants. Use of the de minimis levels
assures that the conformity rule covers
only major Federal actions. Under the
major source definition, for example,
the levels for ozone would range from
10 tons/year (VOC or NO,) for an
extreme ozone nonattainment area to
100 tons/year for marginal end moderate
areas, not from 10 tons/year to 40 tons/
year as proposed. In areas that are close
to attainment, smaller projects, such as
those that result in strip shopping
centers, would not be subject to review.
In areas with more severe air quality

roblems, such smaller projects would
subject to review. Larger projects,
such as an airport expansion or the
redevelopment of a military base, would
require a conformity review under all of
these de minimis levels.
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The de minimis level for lead is 25
tons/year in the final rule. The
definition of major stationery source for
lead is 100 tons/year. Relatively small
increases in lead emissions, however
(compared to other criteria lutants)
may threaten the lead standard; also, the
level proposed for lead (0.6 tons/year)
was proportionately much smaller than
100 tons/year. Therefore, & 100 ton/year
level appears unprotective of the
conformity requirement. The 25 ton/
year value is based on the source size
in 40 CFR part 51 that triggers an
attainment demonstration requiring
dispersion modeling.

e de minimis levels proposed were
generally those used to define when
modifications to existing stationary
sources require preconstruction review.
It was pointed out to EPA in comments
on the proposal that these thresholds
would result in the need to perform a
conformity analysis and determination
for projects that constituted a
“modification” to an existing source but
not a “major” source in seme cases. The
EPA agrees that conformity applies
more appropriately to “major’’ sources
and after careful consideration has
decided to revise its ariginal propesal in
the final rule to use the emissions levels
that define a major source, except as
described above for lead. The definition
of a major source under the amended
Act is explained in more detail in the
April 18, 1992 Federal Register in the
EPA’s General Preamble to Title I (57 FR
13498). Section 51.853(b)(3) of the rule
has elso been revised to remove the
rrovision that would automatically

ower the de minimis levels to that
established for stationary sources by the
local air quality . In keeping with
its conclusion that oniy major sources
should be subject to conformity review,
EPA that & zero emissions
threshold, as established by some local
agtlmcies;. should not be required by this
rule.

Further, the EPA believes that Pederal
actions which are de minimis should
not be red by this rule to make an
applicability analysis. A different
interpretation could result in an
extremely wasteful process which
generates vast numbers of useless
conformity statements. Paragraphs (c)
(1) and (2) of §51.853 are added to the
final rule to provide that de minimis
actions are exempt from the
requirements ?f s rule, 'lnxerefom. itis
1ot necessary for a Federal agency to
document emissions levels for a de
minimis action. Actions that a Federal
dgency recognizes as clearly de minimis,
such as actions that do not cause an
Increase in emissions, do not require a
Positive conformity determination.

Instead, such actions are exempt from
the rule as provided in § 51.853(c)(1).

In order to illustrate and clarify that
the de minimis levels exempt certain
types of Federal actions, several de
minimis exemptions are listed in
§51.853(c){2). There are too many
Federal actions that are de minimis to
completely list in either the rule or this
preamble. In addition to the list in the
rule, the EPA believes that the following
actions are illustrative of de minimis
actions:

(1) Routine monitoring and/or
sampling of air, water, soils, effluent,
etc.

(2) Air traffic control activities and
adopting approach, departure and
enroute procedures for air operations.

(3) Acquisition of rropemes through
foreclosure and similar means.

(4) Assistance or subsidy for social
services such as health care, day care, or
nutrition services, as well as paymentg
under public assistance.

(5) Deposit or account insurance for
customers of financial institutions and
flood insurance,

(6] Routine installation and operation
of aviation and maritime navigation
aids,

(7) Partidpeh‘niin “air shows" and
“fly-overs” by military aircraft.

(tv!) Educational and informational
P ms and activities.

(9% Advisory and consultative
activities, such as legal counseling and
representation.

10) Construction of hiking trails.

(11) Regeneration of an area to native
tree species

(12) Timber stand and/or habitat
im ement activities which do not
include the use of herbicides, prescribed
fire or do not require more than one
mile of low standard road construction.

As noted above, the provisions in
§51.853(c) (or in §51.853(d)~{e)) are not
rebuttable presumptions and not subject
to documentation since they are
exemptions to the rule. The EPA
believes that the nature of the
exemptions listed in the rule, taken in
context of the definitions of a Federal
action and indirect emissions, which are
limited to those actions over which the
Federal agency has a continuing
program responsibility and can
practicably control, renders these
actions truly de minimis and therefore
exempt from conformity requirements.

The exemptions listed in § 51.853(d)
are for actions that may be above the de
minimis levels listed in § 51.853(b). The
rationale for the exemptions listed in
§51.853(d)(1) for new source review
(NSR) and prevention of significant
deterioration (PSD) and § 51.853(d)(2)
for emergencies is explained below. The

activities listed in § 51.853(d) (3) and (4)
are related to air quality and necessary
environmental regulations and,
therefore, EPA believes they should be
exempt. The exemption for certain
CERCLA activities is discussed in the
following section.

In contrast, the provisions of
§51.853(f) are presumptions of
conformity that must be supported by
documentation as provided in §51.853,
paragraphs (g) and (h) (which establish
criteria and procedures for Federal
agencies to develop additional ,
categories of actions which would then
be presumed to conform), and that they
may be rebutted as provided in
§51.853(j).

J. Applicability—Exemptions and
Presumptions of Conformity

1. Propesal

In addition to Federal actions with de
minimis emission levels that do not
require conformity determinations, EPA
identified several types of Federal
actions where EPA believed that
conformity of such activities or a
portion of such activities can he
presumed. The NPR provided several
cases where conformity is presumed
(§51.853 (c) and (d}), including the
following:

(1) Actions subject to preconstruction
NSR or PSD programs under the Act;

(2) Wastewater treatment works
projects funded by the State Revolving
Fund (SRF) under the Clean Water Act:

(3) Superfund activities under the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA);

(4) Federal land transfers; and

(5) National emergencies.

The proposal indicated that Federal
actions identified under § 51.853,
paragraph (c), are presumed to conform
because the required air quality analyses
that would be conducted under a
conformity review must be completed to
comply with other statutory
requirements. That is, air quality
analyses are required in the NSR
programs under the Act and the
applicable or relevant and appropriate
standards process under the CERCLA.
The EPA believes these analyses are
adequate for purposes of conformity.

2. Comment

A number of commenters supported
these provisions in the proposal, while
others objected to them. Some
commenters felt that the following
actions should be subject to conformity
review or that the proposed
presumptions of conformity were too
vague and need greater clarification:



63230 Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Rules and Regulations

CERCLA actions, sewage treatment
works projects funded under the Clean
Water Act, and the Federal sale of land.
Other commenters supported these
presumptions and suggested many
others, including procurement actions
and projects with one-time only
emissions. Some commenters also
argued that EPA should establish
exemptions for certain actions and
presumptions for other actions.

Some commenters recommended that,
if a wastewater agency's proposed
facilities, or other water management
activities, are consistent with the
applicable SIP population projections,
then the indirect emissions attributable
to the proposed facilities should be
considered to conform. In such cases the
indirect emissions would already be
accounted for in the SIP through a
growth management element
(population forecasts) adopted in the
SIP.

3. Response

a. General. As discussed in the
previous section, EPA determined that
certain actions should be exempt from
the rule and other actions should be
presumed to conform, with the
presumption being rebuttable.
Paragraphs (c)-(f) of § 51.853 have been
reorganized to indicate which Federal
actions are exempt and which are
presumed to conform.

b. Sources subject to NSR or PSD.
Actions subject to review under the NSR
or PSD programs are exempt under the
final rule. As explained in the NPR,
such actions undergo procedures and
criteria, including air quality analyses,
equivalent to those required by the
conformity rule. Thus, additional
review under conformity is not
necessary.

¢. Water management activities. A
separate exemption or presumption of
conformity for direct emissions from
water management activities is not
needed where the emissions exceed the
de minimis levels as they would be
subject to NSR or PSD and such
emissions are exempt as described
immediately above, Indirect
emissions—and direct emissions that
are less than the de minimis levels for
NSR or PSD—from water management
activities are not covered under NSR or
PSD and, therefore, are not exempt.

The final rule is, however, revised to
deal with the uncertainty of indirect
emissions that may result from water
management activities. Generally, it will
be unclear what type of growth will

result from expanded water
management activities. It will, thus, be
very difficult to assess the air quality
and emissions impact of specific water

management activities. Nevertheless,
such activities could have a substantial
effact on the SIP and it can be
determined if the emissions from such
actions are consistent with the SIP by
comparing the growth scenarios
supporting the water management
actions with the growth scenario in the
applicable SIP. Therefore, the final rule
includes a provision in § 51.858((a)(5)(v)
which allows a positive conformity
determination where the growth
projections for the water management
actions are consistent with and do not
clearly exceed those used in the
applicable SIP. Where the growth
anticipated from a wastewater project is
consistent with that accounted for in the
applicable SIP, EPA believes that further
analysis of the impacts of the indirect
emissions of the wastewater project is
unnecessary since all such emissions
are already addressed by the SIP.

The EPX agrees that tie conformity
rule provisions for wastewater treatment
plants under the SRF should also extend
to other water management activities
such as drinking water treatment plants
and water conveyances (e.g., pipelines
and pumps), and the final rule reflects
this concern. The term “regional water
and/or wastewater projects” is defined
and used (§ 51.858(a)(5)(v)) in the final
rule to address the above concerns.

d. Superfund projects under CERCLA.
Under the exclusive definition of
indirect emissions, superfund projects
are unlikely to be covered since the
Federal agency will not maintain
authority over reuse activities on that
land. The presumption of conformity,
thus, no longer is relevant for such
actions and is not contained in the final

le.

The final rule is revised to incorporate
the changes described below:

The CLA and related regulations
require on-site remedial actions to meet,
or obtain waivers from, applicable or
relevant and appropriate requirements.
Since these requirements include NSR
and PSD, and since Clean Air Act
requirements have never been waived,
the direct emissions from on-site
remedial actions would not violate the
NAAQS because they are subject to NSR
and PSD review. Therefore, these
actions are exempt.

The CERCLA and related regulations
require off-site remedial actions to
obtain Federal, State and local permits.
Since this includes NSR and PSD, the
direct emissions from off-site remedial
actions would also not violate the
NAAQS as described above. Therefore,
these actions are exempt.

Direct emissions from removal actions
are exempted from other environmental
requirements by section 121(d)(2) of

CERCLA, and therefore we are
exempti’rlx% them from conformity
review. The EPA’s long-standing
interpretation of the Superfund statute
has been that actions not specifically
listed in section 121(d)(2) of CERCLA do
not have to comply with any other
Federal environmental laws. Removal
actions are exempt generally, although
by regulation EPA has required them to
comply with the substantive
requirements of such laws to the extent
practicable. CERCLA allows EPA to
make the judgment that implementing a
CERCLA response may outweigh the
need to comply strictly with other
environmental requirements. To be
consistent with this interpretation, EPA
is exempting such CERCLA removal
actions from the conformity
requirements in those situations where
EPA determines that compliance is not
racticable based on the urgency or
imited scope of the removal.

e. Federal land transfers. (1) Proposal.
The proposal stated that the sale of land
from a Federal agency was presumed to
conform, § 51.853(d)(4). The EPA argued
that land sales do not “support”
subsequent emissions activity since they
do not s;geciﬂcally approve, authorize or
permit that activity. Furthermore, it was

ointed out that imposing conditions on
and sales could restrict the ability of
State and local agencies to determine
the land use for future activities which
may follow in subsequent years.

(2) Comments. Many commenters
objected to the presumption of
conformity for Federal land transfers.
Several groups indicated that Federal
agencies must consider reasonably
foreseeable use on the property to be
transferred to ensure that known
emissions will not endanger air quality.
It was pointed out that most Federal
agency land sales are accompanied by
NEPA review and it is, therefore,
appropriate to require conformity
review for these actions, Specifically, it
was said that EPA cannot argue that
land sales do not cause subsequent
emissions activities as a general matter,
since it has already been illustrated by
the proposed sale of Pease Air Force
Base for commercial airport and
development use that specific reuse
activities can be identified and
facilitated by a Federal land transfer.

On the other hand, support for the

resumption of conformity for Federal

and transfers was provided by several
commenters. The main arguments were
put forth by the Department of Defense
(DOD), specifically as it related to
military gase closures and long-term
leases. It was indicated that military
departments do not “approve” reuse of
the property. The sale of property
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removes the action from the Frovince of
“Federal action" and the Federal agency

has no continuing authority te control
the private entities’ future activities.

The DOD stated that, “Although [they]
will analyze the im from

reasonably foreseeable reuse p. als,
the zoning of the pro that allows
the specific gm reuse is
determined by the local zoning

authority.” Furthermore, they said:

The purpose of the conformity requirement
is to assure Federal agencies consult with
state and local air quality districts to assure
these regulatory authorities know about the
expected impacts of Federal decisi
and can include-expected emissions in their
SIP emission budget. In a closure and reuse
scenarie, the future development plans of the
community reuse group are known,
approved, and supported by the local air
regulators, subject of course to the reuse
group meeting local air regulations for
permits, mitigation, and so forth. When a
community, working with local air
regulators, has decided it desires to
implement an economic recovery plan with
associated air emissions and will adjust its
emission budget to allow for such a plan, the
rationale for 1 DoD into conformity
limitations is absent. Reuse is most
appropriately a local decision, rather than a
Federal decision, with local authorities
evaluating the type of growth they want or
need and adjusting their SIP allocations for
new growth accordingly.

(3) Response. Under the exclusive
definition of indirect emissions, Federal
land transfers are unlikely to be covered
since the Federal agency will not
maintain authority over reuse activities
on that land, Consequently, Federal
land transfers are included in the
regulatory list of actions that will not
exceed the de minimis levels and thus
ar? exempt from the final conformity
rules.

f. Emergencies and transportation
actions, (1)(3)1’0})08&1. Section 51f.853.
paragraph (d), proposed types of actions
that would be presumed to conform
(unless the Federal determines
otherwise based on its own information
or after reviewing any information
presented to the Federal ).
Section 51.853, paragraph (d)(1), listed
"tempora:‘y Federal actions in response
to national emergencies.” The roposal
noted that this provision woulg cover
Federal activities which
extremely quick action on the part of the
Federal agencies involved. Where the
timing of such Federal activities makes
it impossible to meet the ments
g‘f’ this rule, EPA indicated utf it would

appropriate to presume conformity,
Several exnn:&leo are listed in the y
preamble to the proposal (58 FR 13843).

(2) Comment, One commenter stated
that transportation projects should be

exempt. Other commenters
recommended that a broader set of
emergencies should be covered and that
an exemption {s appropriate for such
actions, including responses to natural
disasters such as hurricanes and
eaftl)x uakes. A

3) Response. As proposed, certain
transportation projects are exempt from
this rule as specified in § 51.853(a).
Those actions are subject to the '
transportation conformity rule.

EPA agrees that immediate
responses to natural disasters such as
hurricanes, earthquakes and similar
events such as responses to terrorist
acts, civil unrest, or military
mobilizations should be exempt. The
exemption is needed where a Federal
agency cannot cably complete a
conformity analysis prior to t
actions in response to an emergency.
Accordingly, a definition of
“emergency” is contained in the final
rule and the exemptien is contained in
§51.853(d)(2). Additional examples of
emergencies that are exempt from this
rule are: emergencies under CERCLA,
immediate ses to the release or
discharge of oil or hazardous material in
accordance with approved Spill
Prevention and Response Plans or Spill
Contingency Plans which are consistent
with the requirements of the National
Cogtingency Plan, and response to life-
and property-threatening emergencies.

Tlgnl:hifclariﬁedtostam at this
provision includes centinuing actions
which are, in effect, commenced
immediately after the emergency is
determined and are not limited to
“national” emergencies. This does not,
however, include long-term Federal
actions taken in response to such events
unless, as required in § 51.853(e), the
Fedaeral agency makes a periodic
determination that the emergency
conditions still exist, In such cases it
would be impractical for the Faderal
emergency actions to be delayed so that
a conformity determination could be
made. For purposes of this rule,
immediate responses are actions
commenced on the order of hours or
days after the emergency is determined
and long-term responses occur an the
order of months or years thereafter.

8. Procurement requests. (1) Proposal,
The preamble to the proposed rules
discussed the need for emissions
associated with the Federal action to be
“reasonably foreseeable” at the time the
confi determination is required
(58 FR 13839} and stated that an agency
is not required to speculate or guess at
indirect emissions which are
conceivable but not actually
identifiable. The preamble also
indicated (58 FR 13840) that where it is

impossible to accurately locate and
quantify emissions and therefore
impossible to accurately complete the
air quality analysis, such emissions
should not be considered “reasonably
foreseeable.” Further, the preamble
stated that on-going programs or
operations, such as certain permit
renewal actions, that do not increase
emissions over previous levels fall
below the de minimis levels in the rule
(58 FR 13842); that is, only emissions
increases ara counted toward the de
minimis levels.

(2) Comment. Several commenters
recommended that procurement actions
by a Federal agency should not be
covered by the conformity rules and that
the annual cost of conformity analyses
for the total of all such actions could be
greater than $100 million. The
commenters argued that most
procurement actions should be viewed
as a separata category of Federal activity
for purposes of an environmental
analysis. Procurement actions would
merely implement the decision to
conduct or carryout a policy, plan,
m&m or project. The environmental

ysis and thus the conformity
determination would be made on the
decision to go forward with the program
or project, not on the follow-on
procurement action.

(3) Response. The March 15, 1993
proposal was silent on the application
of conformity requirements to
procurement actions. Many comments
were received on procurements and
generally indicated that procurements
should be exempt from the final
conformity rule. However, the EPA
believes that certain procurement
actions may constitute Federal actions
under the general conformity
provisions. It is impossibla at this time
to resolve competing concerns regarding
which procurement actions should be
covereg and which should be exempt
since the existing record is inadequate.
Therefore, the EPA will propose to
cover certain procurements in a future
rulemaking.

As noted, EPA intends to issue an
NPR regarding attainment areas. The
EPA intends to include in this proposal
request for comment on exemptions for
certain procurement actions which it
believes would fit the de minimis
criteria or result in emissions which are
not reasonably foreseeable. The EPA
believes the vast majority of
procurement actions would be de
minimis or not reasonably foreseeable.
Given the complexity of Federal
procurement and the government’s
desire to streamline procurement
activities as discussed in the National
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Performance Review 7, the EPA will seek
comment on exemptions and the
process for applying conformity to
procurement activities.

h. Fugitive emissions. (1) Proposal.
The total of direct and indirect
emissions must be included in the
conformity analyses.

(2) Comment. Some commenters
alleged that fugitive emissions can
neither be reasonably quantified nor
efficiently controlled, and therefore
believed that projects that generate
fugitive emissions should be exempt.
They noted that fugitive emissions
generally are not considered under the
Act under the NSR program.

(3) Response. Since fugitive emissions
can cause violations of the NAAQS and
since there are many techniques
available to control such emissions,
fugitive emissions are not exempt from
the general conformity rules.The
conformity rules consider the *“total”
emissions from a Federal action. Total
consistency with the NSR program is
not possible, in any event, since that
program also excludes mobile source
emissions from consideration, whereas
the general conformity rule requires that
they be considered.

i. Modeling. (1) Proposal. The rule
proposed to exempt actions covered by
new source review (paragraph (c)(1) of
§51.853).

(2) Comment. A commenter
recommended that the rule exempt
actions where the Federal agency
performs an air quality analysis, for
example, under State environmental
statutory provisions.

(3) Response. The NSR exemption is
based on an air quality analysis and the
prohibition of emissions or actions that
would cause or contribute to a NAAQS
violation, An air quality analysis is not
adequate by itself to justify an
exemption from the conformity rules
since it does not ensure that actions
would be prohibited, as necessary to
prevent a NAAQS violation.

j. Miscellaneous. (1) Proposal. The
proposal specifically identifies very few
activities that are presumed to conform,
but establishes de minimis levels in
§51.853(b)(1). Federal agencies are also
allowed to establish by rulemakin
specific categories of actions whic
would be presumed to conform.

(2) Comment. Various comments were
received which suggested adding
exemptions to the rule, including:

(1) Non-hub or general aviation
airports.

(2) Emergency generators.

7"Creating a government that works better and
costs less,” National Performance Review, 1993.

(3) Prescribed burns that follow a
State-approved smoke management
plan.

(4) Actions consistent with an
agency’s pollution prevention plan.

(5) All Federal actions for which
agencies have established categorical
exclusions under NEPA.,

(6) Projects that request section 7
consultation for threatened and
endangered species from the U.S. Fish
and Wildlife Service.

(7) Act Title V permits.

(8) Federal actions where the agency
does not make a determination within a
30-day time period.

(3) Response. The EPA agrees with the
intent of the commenters to avoid
unnecessary conformity analyses,
especially where the air quality impact
is likely to be very small. The final rule
lists several examples of de minimis
actions. However, rather than
attempting to list individually all of the
potential de minimis actions, EPA has
established the tons/year de minimis
levels.

In addition, the final rule allows
Federal agencies to establish their own
presumptions of conformity through
separate rulemaking actions, as
proposed in § 51.853. This separate
procedure is necessary since
exemptions under NEPA or other
statutes may not be appropriate as
exemptions from the Act. That is,
section 176(c) does not specifically
exempt any activities and, thus, a
separate analysis is needed to show that
any activity to be presumed to conform
has no air quality impacts. The final
rule includes a provision in § 51.853,
paragraph (g)(2), which allows a Federal
agency to document that certain types of
future actions would be de minimis;
where similar actions have occurred in
recent years, that experience should be
the basis for the needed documentation.

A 30-day timeframe is unlikely to be
adequate to complete a conformity
analysis in many cases. The EPA
expects the conformity analysis to be
coupled with the NEPA analysis and,
thus, not result in undue delays.
Therefore, EPA is not providing any
exemption for actions not completed
within 30 days.

k. Case-by-case reevaluation. (1)
Proposal, Federal agencies are allowed
to establish by rulemaking specific
categories of actions which would be
presumed to conform. However, on a
case-by-case basis, an action that is
presumed to conform would be subject
to a conformity determination where it
is shown to the Federal agency that the
particular action did not, in fact,
conform [§ 51.853(h)].

(2) Comment. One commenter
suggested that the rule should provide
a mechanism for addressing cases where
data generated from other sources, such
as NEPA, indicates that the proposed
Federal activity could result in a
violation of the NAAQS; in such cases
conformity cannot be presumed and
further analysis should be required.

(3) Response. The EPA agrees thata
category of Federal activity may be
properly presumed to conform, but
exceptions might be discovered where
individual projects within the category
should be subject to a conformity
analysis. Section 51.853, paragraph (j},
in the final rule, therefore, allows the
presumption to be rebutted.

e. Research activities. (1) Proposal.
The proposal identified research
activities, where no environmental
detriment is incurred, as actions that
would be presumed to conform
(§51.853(d)(2)].

(2) Comment. One commenter
indicated that an environmental agency
would be best suited to determine
where an action would have no
environmental detriment.

(3) Response. The EPA agrees and has
revised the provision so that the final
rule leaves the determination of
environmental detriment to the State
egency primarily responsible for the
applicable SIP. The EPA also believes
that this change provides adequate
assurance that there will be no adverse
air quality impact and, thus, the
provision is an exemption under the
final rule.

K. Applicability—Calculation
1. Proposal

In some cases, a Federal action may
include several direct and indirect
emission sources, only some of which
are covered under § 51.853, paragraph
(c). The preamble to the proposal
indicated that the applicability
calculation should include emissions
that are presumed to conform (58 FR
13843), although the determination
analysis should not.

2. Comment

A commenter objected to the
preamble language, indicating that any
emissions that are presumed to conform
should not be part of the applicability
calculation.

3. Response

The EPA agrees that the approach
suggested by the commenter is the more
logical approach. It is inappropriate to
include for applicability purposes
emissions as to which no conformity
determination is required. Therefore,




Federal Register / Vol. 58, No. 228 / Tuesday,

November 30, 1993 / Rules and Regulations 63233

the final rule provides that emissions
that are exempt or presumed to conform
are not part of the definition of “total of
direct and indirect emissions'" and, thus
are not required to be part of the
applicability or determination analyses.
The final rule requires the inclusion
of the total direct and indirect emissions
in the applicability (§ 51.853) and
conformity (§ 51.858) determinations,
except the portion of emissions which
are exempt or presumed to conform
under § 51.853. For example, assume
that a Federal action includes
construction of a new industrial boiler
(whose emissions are subject to
preconstruction review and, thus,
exempt) and a separate office building,
and assume further that direct emissions
from the boiler exceed the de minimis
levels in § 51.853, but the direct and
indirect emissions from the office
building alone are less than the de
minimis levels. In that case, the action,
as a whole, would not exceed the de
minimis levels and, therefore, would
not need a conformity determination.

L. Reporting Requirements
1. Proposal

The proposed rule contains
requirements for a Federal agency to
notify EPA and the State and local air
quality agencies of draft and final
conformity determinations.

2. Comment

The EPA received comments
suggesting that additional, early
notification should be required,
including notification of the
Metropolitan Planning Organization
(MPO) and affected Federal Land
Manager (FLM).

3. Response

The proposal required notification of
the State and local air agencies since
:heir expertise should be sought when
interpretation of the SIP is needed, The
final rule also requires notification of
the MPO and affected FLM's, The MPO
needs to be involved and consulted
where planning assumptions are at
‘ssue. Although the conformity
determination is a Federal
responsibility, the State and local
dgencies must, in some cases, provide
‘mportant information. For example, the

“ederal agency would need to consult
with the State and/or local agency to
determine the status of an area'’s
emissions budget or population
projections. Therefore, the final rule
includes these requirements.

In addition, Class I areas can be
seriously affected by air emissions. It is
therefore important that FLM’s be able

to be part of the decision-making
process for Federal actions that have the
potential to impact land under their
jurisdiction. Consequently, § 51.855 was
amended to require a Federal agency
taking a Federal action that requires a
conformity determination and that is
within 100 km of a Class I area to
consult with the affected FLM when the
Federal action is proposed and to notify
the FLM within 30 days of the draft
conformity determination and again
within 30 days of the final conformity
determination. Thig 30-day timeframe is
also consistent with the timeframe in
the public participation requirements of
the rule, as described in the following
discussion,

M. Public Participation

1. Proposal

Under the proposed rule, Federal

- agencies making conformity

determinations would be required to
provide 45 days for written public
comment prior to taking any formal
action on a draft determination
(§ 51.856). This period may be
concurrent with any other public
involvement, such as occurs in the

A process or as otherwise required
by the Administrative Procedure Act
(APA), where applicable.

In procedures that might extend
beyond the usual NEPA process,
conformity to a SIP must specifically
involve the appropriate EPA Regional
Office(s), State and local air qua ity
agencies, The Federal agency must make
available for review to all interested
parties the draft determination and
supporting materials which describe the
analytical methods and conclusions
relied upon in making the
determination. The agency should
provide, upon request, a description of
significant assumptions, the source of
data and assumptions not generated by
the sponsoring agency, and a :
reconciliation of the estimates of
population, employment, travel, and
congestion with those currently in use
in the air quality planning process,

2. Comment

The EPA received a wide range of
comments on public participation,
Many supported the EPA proposal.
Some commenters thought that general
conformity determinations should
require rulemaking actions and
notification in the Federal Register.
Others felt that no public participation
1s necessary. It was also suggested that
each Federal agency should define its
own public participation requirements.
One commenter wanted the general
conformity rule to follow the public

participation requirements outlined in
the new transportation statute. Some
commenters wanted to expand the
requirements for public announcement
of Federal agency determinations and a
longer public comment period, while
others wanted these requirements
further restricted. It was pointed out
that the 45-day comment period was
inconsistent with the statutory
requirements for shorter public
comment periods of a number of Federal
agencies.

Certain commenters asked EPA to
clarify where the prominent
advertisement is to be made. Another
comment suggested that the
advertisement should be in a “daily
newspaper of general circulation.”

Comments were also received
suggesting that the State and local air
agencies should have a concurrence role
in the conformity analysis.

Several comments recommended that
the NEPA requirements for public
participation should be met at the same
time as the conformity requirements in
order to streamline the process and
reduce any time and resource burdens.

3. Response

The final rule is revised somewhat to
clarify the requirements of § 51.856 and
to adjust the public comment period. A
Federal agency is not required to
maintain mailing lists and make
information automatically available to
those requesting to be on the list. Such
a requirement could be unduly
burdensome and unnecessary since
those on the list would not necessarily
review all the material automatically
supplied. Thus, the rule requires only
that the Federal agency respond to an
information request which is related to
a specific action. If information is
requested of the Federal agency, it
should be provided in a timely manner.
The rule does not prohibit a Federal
agency from voluntarily maintaining
and responding to a mailing list,

In addition, the final rule is changed
from the proposal to specify that
information must be made available
only in the case of a conformity
determination under § 51.858. As
described in the discussion on de
minimis levels elsewhers in this
preamble, no documentation is required
by this rule for de minimis
determinations under § 51.853 in order
to avoid unreasonable administrative
burdens on the Federal agencies. This
approach is also consistent with the
requirements in § 51.855 in the
proposed and final rules which apply
the reporting requirements only to
conformity determinations under
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§51.858, not to applicability analyses
under § 51.853.

The procedures in the final rule
provide 30-day opportunities for public
participation at two points in the
decision-making process: Where a draft
conformity determination is being made
and where a final conformity
determination was made. These
procedures allow the public the
opportunity to examine information
used in the applicability calculations
and draft conformity determination, to
question the draft determination, to
review others’ comments, and, after the
final determination, to use legal means,
if necessary, to influence the project.
The change in the comment period from
45 to 30 days was made to comply with
other specific statutory requirements for
public comment that other Federal
agencies must comply with. This change
is consistent with tge comment period
provided for by NEPA (40 CFR
1507.3(d)).

The EPA believes this approach
provides the most effective balance
between the Act’s (section 127) and
APA'’s requirements for public
notification and participation and the
need to avoid procedures that are
unnecessarily costly, time-consuming
and burdensome to the Federal agencies
affected. The EPA is authorized to
establish public participation
requirements under sections
176(c)(4)(B) and 301(a)(1) of the Act,
and 30 days notice is a reasonable
requirement. Since the Act does not
require conformity determinations to be
formal rulemaking actions, formal
rulemaking is not required by this rule
unless separately required under the
APA.

The EPA does not agres that the State
and local air agencies should have a
concurrence role in the conformity
analysis. Section 176(c) of the Act does
not give EPA the authority to require
such concurrence.

The EPA agrees that Federal agencies
should consider meeting the conformity
public participation requirements at the
same time as the NEPA requirements,
The final rule allows the concurrent
process. However, in some cases, a
Federal agency may have valid reasons
to use different procedures; thus, the
rule does not require a concurrent
process. Further, in many cases, a NEPA
analysis may not include a public
participation process; therefore, the
flexibility is clearly needed.

The EPA agrees that the prominent
advertisement should be made in a local
daily newspaper of general circulation.
The rule includes this clarification
(§51.856).

N. Emissions Budget
1. Proposal

Paragraph (a)(5)(i) provides that a
Federal action conforms with the air
quality criteria where emissions from
the action, together with all other
emissions in the attainment or
nonattainment area, would not exceed
the emissions budget contained in the
applicable SIP. The SIP's are intended
to accommodate growth, and where a
project is demonstrated to conform to
the approved air plan, the associated
growth in emissions is appropriate. In
order to determine the status of the
emissions budget at any time, an
accounting system is needed to track the
many factors included in the total
emissions over an area or subarea. The
tracking needs to be consistent with the
State’s reasonable further progress (RFP)
tracking and needs to account for source
compliance with SIP limits, changes in
emissions due to growth and other
operational changes from minor and
major new stationary sources, and
emissions due to other economic
growth. Paragraph (a)(5)(i) of §51.858
allows a Federal agency to rely on a
certification that the Federal action is
consistent with the emissions budget.
The certification may only be made by
the State agency primarily responsible
for developing and implementing the
applicable SIP. That State agency could
determine that emissions from a Federal
action would not exceed the emissions
budget specified in the applicable SIP.

2. Comment

A commenter suggested that EPA
clarify which State agency is
responsible for the applicable SIP and
determines consistency with the SIP
emission budget. One comment
suggested that the Federal agency
request a determination from the MPO
and local air agency regarding the effect
on the emission budget. Another
commenter stated that under § 51.858,
the State agency responsible for the
applicable SIP must determine, in each
case, whether emissions associated with
the Federal action are within the
emissions budget specified in the air
plan. The commenter was concerned
that this creates an unmanageable
system whereby State agencies not
otherwise involved with the project or
the conformity assessment itself will be
required to become familiar with the
action at a late stage in the process,
causing delays and confusion. One
commenter suggested that EPA should
assist States in making this
determination,

3. Response

For the purpose of this rule, the State,
regional or local agency, or combination
of agencies, that is responsible for
developing the attainment
demonstration and tracking RFP is the
entity that can certify consistency of
Federal actions with the SIP emissions
budget, unless some other agency/
agencies is/are designated by the
Governor of the State. Other agencies,
including EPA, may not have sufficient
information to make this determination.
In addition, to assure that the State
determination is well founded and that
the public has an opportunity to review
that determination, § 51.858(a)(5)(i)(A)
requires the State to document its
determination.

The conformity rules do not require
the State to determine in each case
whether emissions associated with a
Federal action are within the emissions
budget. This is an option that may be
used by the Federal and the State
agencies. The State agency is, however,
required to be notified of any
conformity determinations and, thus,
could be expected to be familiar with
the action.

The EPA also clarified the definition
of emission budgets in the final rule.
The EPA will issue further guidance
regarding emission budgets in the near
future. An emissions budget does not
exist in all nonattainment areas. In
many cases, however, the SIP
attainment and maintenance
demonstrations and/or RFP plans will
be revised or established in the near
future, consistent with the amended Act
requirements. In these SIP provisions.
emissions budgets will be established
and may be used to determine.
conformity, as provided in the final
rule.

0. Mitigation Measures
1. Proposal

If an action does not initially conform
with the applicable SIP, then a plan for
mitigation or for finding emissions
offsets could be pursued. Emissions
offsets are appropriate where an action
(with or without mitigation measures)
still results in emissions that do not
otherwise conform to an applicable SIP.
Mitigation measures, in contrast, reduce
the potential impact of an action so that
the action would result in fewer
emissions. Assuming implementation of
the mitigation measures, the conformity
analysis (i.e., consistency with the
emissions budget, air quality modeling,
emission milestones, etc.) would
consider a smaller amount of emissions
associated with the action.
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Any measures that are assumed to
mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such measures must be described.
Under the proposal, it was indicated
that if the Federal agency, other
governmental agency, or private sponsor
of the project failed to implement the
mitigation measures committed to and
found necessary in the conformity
determination, then the conformity
determination automatically became
invalid and resulted in the revocation of
all permits, approvals, and licenses
originally supported by that conformity
determination. This revocation would
result in the need for a new conformity
determination.

Mitigation measures should generally
be included by the Federal agency in
enforceable documents such as permit
conditions. Mitigation measures may
need to be revised due to unforeseen
circumstances that may arise as the
action and/or related activity is
completed. Where the revised
mitigation measures are subject to
public review and it is demonstrated
that the revised measures continue to
support the conformity determination,
such revision would be acceptable,

The proposal indicated that States
may choose to make mitigation
measures committed to by a project
sponsor as part of a conformity
determination automatically enforceable
through the SIP. One possible
mechanism for incorporating mitigation
measures into the SIP is for States to
include a generic provision in their
conformity SIP’s adopting in advance
and incorporating by reference the
mitigation measures identified as
necessary for making a conformity -
determination.

2. Comments

One commenter stated that the
automatic revocation of the conformity
determination is not an enforceable
mechanism and injects too much
uncertainty into the overall p 3

Another commenter recommended
that minor changes in mitigation
measures which do not increase
emissions should not need public
Comment.

Several comments suggested that
SIP's should be required to include a
generic enforcement provision, similar
to other permit p Such a
provision could make enforceable any
conditions made pursuant to the SIP
conformity rule and needed to show an
action conforms,

A comment raised the concern that
direct enforcement against non-Federal
parties could violate the prohibition

against indirect source review programs
in section 110(a)(5).

One commenter stated that local air
agencies could provide the Federal
agency with suggested mitigation
measures to offset the project related
emissions.

Another commenter suggested that a
community, working with local air
agencies, could decide to adjust its
emission budget to allow for a specific
Federal action.

3. Response

The EPA agrees that automatic
revocation is not an appropriate or
enforceable mechanism, Therefore, the

~proposed § 51.860(c) does not appear in

the final rule. Second, EPA agrees that
a generic enforcement provision in the
SIP is needed for mitigation agreements,
Therefore, the final rule includes the
uirements in § 51,860 (b)—{f) which
indicate that States must adopt a generic
enforcement provision which will make
any agreements, including mitigation
measures, n for a conformity
determination both State and federally
enforceable. Section 51.860(a) is also
revised to indicate that a funding
commitment is not needed in all cases.

The final rule includes the provision
in § 51.860(b) of the proposal which
requires any licenses, permits or
approvals of the action to be
conditioned on the governmental or
private entity meeting the mitigation
measures necessary for the conformity
determination. This provision is
renumbered in the final rule as
§51.860(d).

In addition to requiring in § 51.860(b)
and (d) that written commitments and
conditions to mitigation measures be
obtained from project sponsors prior to
making a positive conformity
determination, § 51.860(c) and (f) of the
final rule require that project Sponsors
comply with such commitments and
conditions once made. Consistent with
these provisions, § 51.858(d) provides
that the analysis, which results in a
conformity determination or identifies
mitigation necessary for a conformity
determination, must be completed
before the conformity determination is
made. Pursuant to these final rules
issued under Title I of the Act, EPA can
enforce mitigation commitments and
conditions directly against project .
sponsors under section 113 of the Act,
which authorizes EPA to enforce the
provisions of rules promulgated under
the Act.

As provided in § 51.860(g), once a
State revises its SIP to adopt the Federal
general conformity rule and EPA
approves that revision, then any
agreements or commitments, including

mitigation measures, necessary for a
conformity determination will be both
State and federally enforceable. In
addition, after EPA approves that SIP
revision, citizens can enforce against
responsible parties for violations of SIP
requirements under section 304 of the
Act.s

The concern was raised to EPA that
direct enforcement against non-Federal

parties could violate the prohibition
against indirect source review programs
in section 110(a)(5). However, EPA
concludes that this prohibition is not
relevant to the requirement that project
sponsors comply with mitigation
commitments. The EPA is not
promulgating a generally applicable
requirement for review of all indirect
sources. Rather, EPA is enabling Federal
agencies to make positive conformity
determinations under section 176(c)
based on voluntary commitments by
Project sponsors to complete mitigation
measures. Project sponsors are not
obligated to make such commitments.
Where they volunteer to do so to
facilitate Federal conformity
determinations, EPA is requiring them
to live up to such commitments.
Without such a requirement, EPA could
not allow positive conformity
determinations based on mitigation
measures prior to actual construction of
mitigation measures.

The EPA does not agree certain
changes in mitigation measures should
avoid the public participation ,
requirements. The determination that a
change is a “minor" change or the
calculation that there is no emissions
increase may be subject to considerable
judgment. As such there is a need for
public participation. Section 51.860(e)
reflects this provision.

As mentioned previously and as
provided in § 51.858(a)(5)(i) of the final
rule, EPA agrees that the State and local
air agencies can play an important role
in the conformity process. These
agencies can provide the Federal agency
with suggested mitigation measures to
offset the project related emissions. The
Federal agencies can take such a list and
work with the local planning and
regulatory agencies to effect necessary
emissions reductions.

8 Currently, the sponsors of any projects which
are subject to Federal programs identified in the
SIP, 8.g., NSR permits and PSD requirements, are
subject to State and Federal enforcement actions if
applicable procedures and permit conditions are
not followed. Project sponsors of Federal actions
requiring a conformity determination will be
subject to similar enforcement actions if they fail to
implement mitigation measures prescribed by the
approved SIP revision. Enforceability through the
SIP will apply to all parties who agree to mitigate
direct and indirect emissions associated with a
Federal action for a conformity determination.
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In addition, EPA agrees that a Federal
action should proceed where the State
and/or local air agencies decide to
revise the SIP to accommodate the
action. As provided in § 51.858(a)(5)(1)
of the final rule, EPA agrees that a
mechanism is needed to allow the
action to proceed under certain
circumstances. This approach is
consistent with the congressional desire
to assure that State plans are not
undermined by Federal actions; thus,
where the State voluntarily commits to
revise its SIP so that a Federal action
conforms, that action would not
undermine the State's decision-making
ability and should be allowed to
conform. The State may make a
commitment to regulate or mitigate
emissions from sources not under the
Federal agency’s control (i.e., commit to
revise its SIP) to allow a Federal action
to proceed that otherwise would not
conform. The commitment must be
made by the Governor or Governor’s
designee for submitting SIP revisions
and must provide for revision of the SIP
so that emissions from the Federal
action would conform to the SIP
emission budget in a time period
consistent with the time that emissions
from a Federal action would occur.

This provision could apply, where the
total of direct and indirect emissions
from the action are determined by the
State agency responsible for the
applicable SIP to result in a level of
emissions which, together with all other
emissions in the nonattainment (or
maintenance) area, would exceed an
emissions budget specified in the
applicable SIP. In such cases, the State
Governor or the Governor’s designee for
submitting SIP actions would make a
written commitment to EPA which
would have to include the following:

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the needed
emissions reductions prior to the time
emissions from the Federal action
would occur;

(2) Identification of specific measures
for incorporation into the SIP which
would result in a level of emissions
which, together with all other emissions
in the nonattainment or maintenance
area, would not exceed any emissions
budget specified in the applicable SIP;

(3) A demonstration that all existing
applicable SIP requirements are being
imFlemented in the area and for the
pollutants affected by the Federal
action, and that local authority to
implement additional requirements has
been fully pursued;

(4) Assurances that the responsible
Federal agencies have required all

reasonable mitigation measures
associated with their action; and

(5) Written documentation including
all air quality analyses supporting the
conformity determination,

In order to assure that the
commitment to revise the SIP is
enforceable, the final rule also provides
that where a Federal agency made a
conformity determination based on a
State commitment under paragraph
(a)(5)(i)(B) of § 51.858, such a State
commitment is automatically deemed a
call for a SIP revision by EPA under
section 110(k)(5) of the Act based on the
inadequacy of the applicable SIP in light
of the positive conformity finding.
Should EPA find that the State failed to
satisfy the commitment, sanctions under
section 179 of the Act would apply for
failure to respond to the SIP call. The
EPA here determines that where the
State commitment is automatically
deemed a SIP call, the State must
respond to that SIP call within 18
months from the time the State
commitment is made, or by such earlier
time, if any, that the State commits to
revise the SIP.

P. EPA and State Review Role
1. Proposal

The proposal indicated that the
Federal agency must give EPA, State
and local air agencies, and relevant
Federal agencies a 45-day notice about
the proposed Federal action and draft
conformity determination, and notify
these same agencies within 45 days of
its final conformity determination
(§51.855). The State agencyis
responsible for determining if the total
direct and indirect emissions from the
action are within the emissions budget
specified in the applicable SIP
(§51.858).

2. Comments

The EPA received several different
comments on the respective roles and
responsibilities for local, State, and
Federal air agencies. Some commenters
felt that EPA should be responsible for
approving or disapproving all
conformity determinations. Others felt
this authority should rest with the State,
while some wanted the MPO to have a
veto on conformity determinations. A
number of commenters wanted a lead
agency designated (similar to that in the
NEPA process) that would coordinate
the conformity decision-making process
or have authority to make a conformity
determination in cases where multiple
Federal agencies were involved in a
Federal action.

3. Response

The consultation procedures outlined
in the proposal requiring consultation
with EPA, State and local air agencies,
and relevant Federal agencies are
contained in the final rule (§51.855 and
§ 51.858). The 45-day notification
period was changed to 30 days to be
consistent with the public participation
requirements. Section 176(c) states that
each Federal agency is responsible for
making its own conformity
determination. The EPA cannot remove
that authority from the Federal agency
and assign it elsewhere, as suggested by
some commenters.

The State air agency does have an
active role in the conformity
determination, however, since the State
indicates whether the action falls within
the SIP emissions budget. Furthermore,
if the emissions from the Federal
activity exceed the emissions budget
and cannot be offset by other activities
under the Federal agency's control, then
the State agencies have the option of
mitigating emissions from sources not
under Federal control. In this case,
without the State agencies’ agreement to
revise the SIP to include such mitigation
measures, the project would not
conform. Consequently, EPA believes
the consultation procedures described
in the conformity rule will ensure
accountability of the Federal action to
the State and EPA, while giving the
ultimate authority and responsibility to
the Federal Agency as intended by
section 176(c).

IV. Discussion of Other Issues and
Response to Comments

A. 40 CFR Part 93
1. Proposal

The part 93 provisions apply as soon
as the final rule becomes effective. The
part 51 provisions direct States to revise
their SIPs to incorporate the conformity
requirements within 12 months after
promulgation of this rule (§ 51.851(a)).

2. Comment

One commenter recommended that
the rule provide specific guidance
concerning conformity determinations
in the absence of an approved SIP.

3. Response

As described in the proposal, the part
93 provisions apply until EPA approves
the conformity SIP revision submitted
by the State (§ 51.851(b)). An applicable
SIP is currently in place for all areas and
should be used for conformity purposes.
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B. SIP Revision—Deadline

1. Proposal

Although the statute specifies that
EPA should require States to submit
their conformity SIP revisions by
November 15, 1992, the congressional
intent was also that EPA would have
promulgated final conformity rules by
November 15, 1991, In light of the delay
in EPA promulgation of these rules, it is
now clearly impossible for States to
submit conformity SIP’s by November
15, 1992. Therefore, EPA requires States
to revise their SIP's within 1 year after
the date of publication of the conformity
rule. This approach is consistent with
the congressional intent to provide
States with a 1-year timeframe to
complete their rulemaking once EPA

had established the Federal criteria and ™

procedures for conformity
determinations.

2. Comment

Several commenters supported the 1-
year timeframe as being consistent with
congressional intent. One commenter
suggested 18 months. Another
commenter recommended that the SIP
revision be required as soon as possible
and that those revisions should be due
not later than March 15, 1994. The EPA
also received comments requesting
clarification as to which agency is to
submit the SIP revision.

3. Response

The final rule incorporates a 1-year
timeframe since that represents an
expeditious schedule for the State
agencies and since this timeframe is
consistent with congressional intent,
considering the actual date of final
Federal rulemaking. The SIP revision
must be submitted by the Governor or
Governor’s designee responsible for
submitting SIP revisions. Responsibility
for implementing the conformity rule
itself should fall to the primary agency
responsible for implementing the SIP,
usually the State air quality agency.

If a State does not revise its SIP
within the 12 months following Federal
Register publication of the fina general
conformity rule, then EPA will make a
finding of failure to submit the revision,
which would start the sanctions clock.
Since, in this case, the State would not
have a revised SIP and also would not
have adopted the general conformity
regulation, any conformity
determinations made prior to State
adoption and EPA approval of the SIP
revision would be subject to the Federal
rule and Federal enforceability
procedures.

In addition, the rule is clarified with
respect to application in areas newly

designated as nonattainment. In such
cases, the requirement for the State SIP
revision by 12 months after publication
of the general conformity rule could be
unreasonable. Thersfore, the rule
provides that a State must revise its SIP
to include the general conformity
provisions within 12 months of an
area’s redesignation to nonattainment.
The EPA general conformity rule would
apply in any interim period.

C. SIP Revision—General Conformity
1. Proposal

As described in the proposal, EPA
believes that section 176(c)(4)(A) and
(C) of the Act clearly require EPA to
promulgate criteria and procedures for
determining conformity for both general
and transportation activities (58 FR
13838) and to require States to submit
SIP revisions including conformity
criteria and procedures for both types of
activities.

2. Comment

Certain commenters disagreed with
EPA’s interpretation of section 176(c)(4)
of the Act, arguing that SIP revisions
should be required only for
transportation activities. However, no
new information was provided by the
commenters,

3. Response

For the reasons described in full in
the proposal, EPA continues to believe
that a SIP revision is required for
general conformity by section
176(c)(4)(C) of the Act.

D. Federal Actions—Miscellaneous
1. Proposal

The description of a “Federal action”
is set out in |£e preamble (58 FR 13838)
and in the regulatory portion
(definitions) of the proposal notice.

2. Comment

One commenter requested EPA to
clarify that a renewal of an existing
permit or approval does not give rise to
a new conformity requirement,
assuming the renewal does not
materially alter the type or amount of
emissions associated with the originally
permitted activity,

Some commenters requested that the
NPDES actions should all be required to
undergo a conformity analysis and
others supported the proposal which
calls for a conformity analysis where it
is an EPA-issued NPDES permit, but not
where it is a State-issued permit under
a delegated NPDES program.

One commenter stated that Federal
actions should include certain actions

taken by State or regional non-Federal
agencies.

3. Response

As described in section IIL.G., the
definition of ‘Federal action" in the
final rule is changed from the
description in the proposal notice (58
FR 13838) in order to clarify its
meaning, The following responses cover
additional concerns regarding this term,

While section 176(c)(2) of the Act may
be interpreted to impose certain
obligations on non-Federal actions
under the transportation conformity
provisions, the same interpretation does
not apply for general conformity (such
as State-issued NPDES permits) since
the relevant statutory language is
different.

Section 176(c)(1) does not impose any
obligations on non-Federal parties other
than MPO's. Thus, EPA cannot require
non-Federal actions to make conformity
determinations under the general
conformity rule. Where a State is taking
an independent action without Federal
support, even under an EPA approved
program such as a State NPDES
program, there is no Federal action
subject to these rules. On the other
hand, where a Federal agency delegates
its responsibility to take certain actions
to a State or local agency, as in the case
of certain block grants under Housing
and Urban Development programs or
Federal NPDES programs, the action
remains a Federal action and the State
must make a conformity determination
on the Federal agency's behalf.

The EPA agrees that permit renewal
actions or any action that does not
increase emissions, would be exempt
from the conformity rule and is so
stipulated in § 51.853(c)(2)(ii).

E. Applicable Implementation Plan
1. Proposal

“Applicable implementation plan” is
defined as the most recent EPA-
approved or promulgated SIP (58 FR
13849).

2. Comment

The EPA received comments
suggesting that the conformity
determinations should be based on the
most recent SIP revisions submitted by
the State, even if EPA has not approved
them, until such revisions are
superseded by a more recent State
submittal or by a Federal
implementation plan (FIP); basing
conformity determinations on outdated
and inadequate SIP’s is “‘very
unproductive.” Other comments
suggested that actions in regions that do
not have an approved SIP should be
exempt from conformity. :
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Certain commenters noted that
Congress included explicit interim
conformity requirements for
transportation plans, programs and
projects, but provided no comparable
language for other Federal actions.
These commenters suggested that,
absent a newly-revised SIP, it is not
possible for a Federal agency to assess
conformity or whether the project will
delay timely attainment of any standard
or other milestones.

3. Response

The language of section 176(c) refers
to conformity “‘to an implementation
plan approved or promulgated under
section 110."” The plain language of the
statute does not allow the flexibility
suggﬁv‘ested by the commenter.

The applicable SIP is updated by the
State as necessary to meet the Act
requirements. In addition, EPA takes
action to approve, disapprove, or
promulgate revisions to the SIP. While
portions of an applicable SIP might be
disapproved in certain areas of the
country, the approved portion that
remains constitutes the applicable SIP;
i.e., an applicable SIP exists in all
regions upon which to determine
conformity. Section 110(n) of the
amended Act preserves the applicability
of previously approved SIP’s. Prior to
the newly-revised SIP, there might not
be any SIP milestones to consider,
simplifying the conformity
determination.

Unlike the transportation conformity
rule which primarily relies on the SIP
emissions budget, the general
conformity rule provides several means
to determine conformity, some of which
do not require a newly-revised SIP (i.e.,
post-1990) and accompanying
attainment demonstration, milestones
and emissions budget. As described in
§51.858 of the proposal, general
conformity can be demonstrated by air
quality modeling, obtaining emissions
offsets, or determining that the action
does not increase emissions with
respect to the baseline emissions. Thus,
the obligation to determine that Federal
actions will not cause or contribute to
NAAQS violations under section
176(c)(1)(B) aiplies even where recent
SIP revisions have not been submitted
or approved.

F. Increase the Frequency or Severity

1. Proposal

“Increase the frequency or severity”
means to cause a location or region to
exceed a standard more often or to cause
a violation at a greater concentration. “A
greater concentration” could be taken to
mean any value numerically greater

than previously existed. In the case of
monitored ozone data, measurements
are made in parts per million to only
two significant figures. In the case of
modeled data, if results are reported to
three significant figures, then a
difference in the third significant figure
is considered to be a difference for
purposes of conformity determinations.

2. Comment

A commenter stated that, given the
limitations of current air quality models,
it seems unrealistic to deal with such a
level of significance in considering
“increases in the frequency or severity"
of existing air quality violations.
Another commenter stated that it will be
virtually impossible to mest this

requirement. -

3. Response

The distinction between significant
figures in measured and modeled
numbers is made in order to be
consistent with current EPA guidance
for interpretation of measured and
modeled air quality data. Since
emissions in nonattainment areas are
generally decreasing, the ambient
concentrations should also be
decreasing. Thus, it would not be
impossible to show an action does not
increase the frequency or severity of
existing air quality violations.

G. Maintenance Area
1. Proposal

Maintenance area means an area with
a maintenance plan approved under
section 175A of the Act (§ 51.852).

2. Comment

The EPA received comments asking
for clarification of the definition,
specifically wanting to know if this
definition includes all maintenance
areas as designated under both the 1877
and 1990 amendments to the Act.

3. Response

The definition includes only those
areas that were redesignated from
nonattainment to attainment (i.e.,
maintenance areas) after the 1990
amendments to the Act.

H. Offsets
1. Proposal

The proposal refers to emission offsets
in §51.858.

2. Comment

One commenter requested EPA to
clarify that offsets must go beyond those
reductions necessary for attainment of
the NAAQS.

3. Response

Emission offsets are an integral part of
the air program, especially within the
NSR program, The final conformity rule
includes a definition of offsets which is
consistent with EPA guidance regarding
the use and restrictions for offsets, This
definition is intended to assure that
offsets within the air programs are
calculated and credited consistently and
that the term is used the same in the
conformity rules as in the EPA NSR
program. All offsets must, therefore, be
quantifiable, consistent with the
applicable SIP attainment and RFP
demonstrations, surplus to reductions
required by, and credited to, other
applicable SIP provisions, enforceable at
both the State and Federal levels, and
permanent within the timeframe
specified by the program.

I. Definitions—Miscellaneous

1. Proposal

Certain terms described below were
not defined in the proposal.

2. Comment

The EPA received general comments
requesting the rule to be clear.

3. Response

The EPA added or removed
definitions of the following terms in the
rule in order to clarify the requirements:

(1) “Administrator’” was deleted since
the term is not used in the rule.

(2) In the definition of “Applicable
SIP,” the sentence in the proposal
referring to maintenance plans does not
appear in the final rule because it does
not change the meaning of the definition
and “maintenance plan” is defined
elsewhere in the rule.

(3) The definition of “Milestone” is
clarified with respect to PM-10 by
referencing section 189(c)(1) of the Act.

(4) The definition of ““Metropolitan
Planning Organization” is revised to be
consistent with the definition in the
transPortat.ion conformity rule.

(5) ‘Nonattainment Area” is clarified
to refer to areas designated as
nonattainment under section 107.

J. Conformity Determination

1. Proposal

In some cases, multiple Federal
agencies may need to make a conformity
determination for a related project. A
Federal agency may either conduct its
own conformity air quality analysis or
adopt the analysis of another agency, for
example, the lead NEPA agency. A
Federal agency must always make its
own conformity determination.
Allowing each Federal agency with
responsibility for making a conformity
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determination to develop its own
analysis or adopt that of another Federal
agency, gives flexibility to the Federal
agency and fulfills the agency's
responsibility for making a conformity
determination. A Fede: agency retains
the ability to conduct its own air
analysis or use that of another Federal
agency and make its own conformi
decision. If an agency, due to one of its
analyses, determines that the project
does not conform, then it may not make
a positive conformity determination. If
there are differing conformity
determinations for a Federal action by
several Federal agencies involved, the
respective agencies would have to
reconcile their differences before the
entire project could proceed.

If another Federal agency disagrees
with a Federal agency’s conformi
determination, but does not itself have
jurisdiction for the Federal action, then
the Federal agency should provide
written comments to the Pederal agency
with jurisdiction. The Federal agency
with jurisdiction is required to consider
the comments of other interested
agencies under the proposed rules.

2. Comments

A number of commenters supported
the procedures outlined in the proposal.
One commenter suggested that the
general conformity rule use the same
interagency coordination procedures as
those in the new transportation statute.
Some commenters felt that & lead
agency, similar to that used in NEPA,
should have responsibility for the
conformity determination; one
commenter suggested the lead agency
should be the one with continuing
authority over the project.

3. Response

The final rule requires that each
Federal agency be responsible for
making its own conformity
determination as described in §51.854,
The rationale for this is explained in the
Tesponse to comments on the EPA and
State review roles. Becatise section
176(c) indicates that each Federal
agency is responsible for making its own
conformity determination, EPA cannot
remove that authority from the Federal
égency and assign it elsewhere,
Although the general conformity rule
does not specifically identify a lead
agency, coordination of conformity
determinations will be nec
because all Federal agencies with
Jurisdiction over the project will have to
make a positive conformity finding for
the project to proceed. Therefore,
differences among Federal agencies will
have to be resolved through
tonsultation among those agencies. The

EPA is not mandating formalized
consultation and dispute resolution
procedures, but rather leaves this to the
discretion of the Federal agencies
involved to allow for greater flexibility,

K. Air Quality Related Values (AQRV's)
1. Proposal

The proposal did not specifically
address AQRY's,

2. Comment

One commenter stated that
conformity should be applied broadly,
so that Federal actions will not
adversely affect the AQRV's of protected
Federal lands,

3. Response

To the degree that a SIP includes
requirements related to AQRV's, a
Federal action would need to conform
to those SIP provisions. The EPA
believes that section 176(c) of the Act is
intended to protect the NAAQS and the
SIP. Section 176(c)(1)(A) and (B) define
conformity, and do not include
reference to any eters beyond SIP
requirements and NAAQS. Thus, the
conformity rule does not require the
conformity analysis to cover values
other than the NAAQS, unless they are
specifically contained in the SIP, For
example, if a SIP containsg PSD
requirements, a Federal action must
conform to those requirements to the
extent they apply; in general, actions-
subject to PSD would not need a
conformity analysis since the stationary
source emissions would be exempt
under § 51.853(c)(1) or §51.853(b)(1)
and any vehicle emissions associated
with the action would not usually be
subject to the PSD requirements,

L. Frequency of Conformity
Determinations

1. Proposal

A conformity determination expires if
the action is not taken in a reasonable
time period (58 FR 13844), The EPA
believes that conformity determinations
should not be valid indefinitely, since
the environment surrounding the
proposed action will change over time.

The EPA proposed that the
conformity status of a general Federal
action automatically lapses 5 years from
the date of the initial determination if
the Federal action has not been
completed or if a continuous
has not been commenced to implement
that Federal action in a reasonable time,
“Commenced” as used here has the
same general meaning as used in the
PSD program (40 CFR 51.1686).

2. Comment

The EPA received comments both
supporting and criticizing the 5-year
period and other comments suggesting a
3-year period to be consistent with the
transportation rule. One commenter
suggested that a “continuous program"
of on-site construction includes design
and engineering work.

3. Response

The 5-year timeframe for conformity
determinations, as described in the
NPR, is contained in the final rule. The
3-year timeframe for the transportation
conformity rule is specified in section
176(c)(4)(B)(ii) of the Act. However,
there is no similar specification in
section 176(c) for the frequency of
general conformity determinations,
After extensive consultation with the
Federal agencies and review of the
comments, EPA has decided to keep the
5-year renewal timeframe for general
conformity decisions because it is
consistent with the renewal frequency
of NEPA decisions rather than the 3-
year timeframe required for
transportation conformity. Consistency
with NEPA is important in order to
allow Federal agencies to incorporate
the new conformity procedures within
their existing NEPA procedures. Most
general conformity actions also need
NEPA analyses, but would not need
transportation conformity decisions.

The EPA agrees that a continuous
program of on-site construction may
include design and engineering work.
Where on-site construction has been
commenced and meaningful design and
engineering work is continuing, this
represents the kind of commitmentto an
action which should not be jeopardized
by expiration of a previous conformity
determination.

The rule is clarified in § 51.857(a) to
refer to the “date a final conformity
determination is reported under
§51.855." This replaces the phrase the
“date of the initi conformity
determination” since it is clearer. The
rule is also clarified in § 51.857(b) to
replace the vague phrase “the scope of
the project” with “‘the scope of the final
conformity determination reported
under § 51,855." The final rule also
contains a provision in § 51.857(c)
which clarifies that actions which are
taken subsequent to a conformity
determination must be consistent with
the basis of that determination.

M. Tiering

1. Proposal

The EPA proposed that Federal
agencies could use the concept of tiering
and analyze actions in a staged manner
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(§ 51,858, paragraph (d)]. Tiering would  go through a full conformity analysis violation of any standard in any area.
not be acceptable for purposes of (§51.853(g)). Another commenter indicated that the
determining applicability (§ 51.853), rule should consider the regional impact

however, since that approach might Z-Cammsnt of NOx emissions compared to VOC
have undermined the rule if agencies Many commenters supported the emissions.
chose to narrowly define their actions as concept of regionally significant actions  , o
separate activities for purposes of and believed that conformity IR :
determining applicability. determinations should be required for Section 189(e) of the Act provides that
them. However, there was diverse applicable control requirements under
2. Comments gpinion on the atillost appfx;opriate level to Pfl}/l—ltz nonattainment area SIP's in :
efine a regionally significant action; effect for major stationary sources o
oflt&i ef?ivx: C&T‘;ﬂ?&i? P :g;‘ggi;lse some commenters felt 10 percent of a PM-10 are also applicable to major
Sinth d%ut that it iveZ the Federal nonattainment area’s emissions for a stationary sources of PM-10 precursors,
g S S ﬂexgibilit foutigats pollutant to be too high, while others except where EPA determines that the
Iv%zm };ther commentersywerg . os%d felt it was too low. However, no sources of PM—10 precursors do not
to co}rlx rentng Tonatone confoggxit commenters provided specific contribute significantly to PM-10 levels
dectatona Son?e ) gose d tierin y documentation to support a different which exceed the PM-10 NAAQS in the
Vocisisa cdh ditiongfﬁn e crga ' number. There were also some area. Consistent with this evidence of
A L difﬁ%:ult for commenters who felt the entire concept congressional intent, the final .
devel ¥ a1 g t . of regional significance to be conformity rule requires the inclusion of
gEyaapIIS oo 1 enders to justify Oth inappropriate and that the de minimis ~ PM-10 precursors in conformity
investment in long-term pro)eclts: elrs cut-offs should suffice for conformity analyses where they are a significant
ﬁiﬁf?fé’fﬁi‘sﬁgﬁﬁ?é’;‘l ik ufsei L0t ;i applicability requirements. contributor to the PM—10 levels in the
meaningful analytical judgment has 3. Response Ei!gnilﬁ(:::xgtn :;;mu%?t?;;r :125 Ig)e' gg;;
been made and that it would invite EPA is maintaining the requirement of major stationary sources as well as other
conflict l')etween mvestment:backed conformity determinations for tvpes of Sources.
expectations and the protection of regionally significant actions in the final YY: contrast, the Act specifically
public health. rule as defined in § 51.853 of the NPR.  requires reductions in emissions of both
3. Response The rationale is explained in the NOx and VOC to meet the ozone

preamble to the NPR (58 FR 13842). The  standard. Only where there is a
The EPA agrees with the commenters EPA specifically invited comments and  demonstration consistent with the
who stated that tiering would create too ~ documentation on whether 10 percent  requirements of section 182(f) and EPA

much uncertainty in the conformity was an appropriate significance level or  approves the demonstration are the NOx
determination process. Furthermore, it ~ Whether some other percentage should  reductions not required. Thus, the

was thought that tiering could cause the be set. In view of the fact that conformity rule provides for the
segmentation of projects for conformity documentation for more appropriate consideration of the regional impact of
analyses, which might provide an significance levels was not provided by ~ NOx emissions in ozone nonattainment
inaccurate estimate of overall emissions. the commenters, the 10 percent level of and maintenance areas, as described in
The segmentation of projects for significance is used. In addition, the the roggsal. j

conformity analyses when emissions are e is clarified to indicate that the e final rule includes a definition of
reasonably foreseeable is not permitted requirements of §§ 51.850 and 51.855 the phrase *precursors of a criteria

by this rule. Thus, the tiering provision through 51.860 apply to regionally pollutant.” This definition incorporates
is not included in the final rule. A full ~ significant actions. the concerns described above. A

definition of “total of direct and indirect

onformity determinati 11 aspects icabili
o sisasisnad G A O. Applicability—NAAQS Precursors emissions” is added to the final rule, as

of an activity must be completed before

any portion of the activity is 1. Proposal discussed elsewhere in this preamble,
commenced. The PM~10 precursor pollutants and mcludesfth.etpl.lrasgl'l‘etuaunstm.?x_ls of
A% : Bl i i i precursors of criteria pollutants™ in
N. Applicabili ty—Regionally Significant :ﬁ‘;}‘lge?’w’ﬂgg ?ﬁg ;n t?.e cﬁnfggﬁny order to incorporate this concept into
Actions . y DPUGA B the final rul
control strategy requires reductions in o R
1. Proposal such precursor pollutants. For ozone, P. Attainment Demonstration
emissions of NOx and VOC must be

, The EPA proposed the concept of considered for purposes of both 1. Proposal

regionally significant actions,” to applicability and analysis. However, Paragraph (a)(1) of § 51.858 provides
capture those actions that fall below the  where an area received an exemption that a Federal action conforms if
de minimis emission levels, but have from NOx requirements under section  emissions from the action are
the potential to impact the air quality of  182(f) of the Act or the control strategy “specifically identified and accounted
a region. When the emissions impact in the approved maintenance plan does  for” in the applicable SIP’s attainment
from a Federal action does not exceed not include NOx control measures, only or maintenance demonstration.
the'tons per year cutoff for a Federal : VOC emissions need to be considered
action otherwise requiring a conformity (58 FR 13847). 2. Comment
determination, but the total direct and A commenter suggested that a Federal
indirect emissions from the Federal 2. Comment action should be determined to conform
action represent 10 percent or more of Commenters indicated that analysis of where the total emissions from the
a nonattainment area’s total emissions ~ PM-10 precursors should be required to Federal action are “consistent with” the
for that pollutant, the action is defined  satisfy the provision of section projected levels of emissions inventory
by the proposed regulations as a 176(c)(1)(B)(i) that Federal activities forecasts in the applicable SIP

regionally significant action and must must not contribute to any new attainment demonstration.
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3. Response

The EPA believes that the language
proposed in § 51.858(a)(1) is
a;r)é)ropriate. Specificity is needed in
order to avoid letting this provision
become a significant loophale, open to
varying interpretations. On the other
hand, the emissions budget provision in
§ 51.858(a)(5)(i) provides a mechanism
similar to that suggested by the
commenter. .

Q. Transportation Conformity
1. Proposal

Section 51.858(a)(5)(ii) provides that a
Federal action that is specifically
included in a conforming transportation
plan, would be determined to conform.

2, Comment

One commenter stated that the MPO
should be involved in determining
when a project is specifically included
in a transportation plan.

3. Response

The final rule is clarified to indicate
that the MPO must determine that an
action is “specifically included" in a
conforming plan since the MPO is likely
to be better qualified to make that
interpretation than the Federal agency
making the conformity determination.
The rule is also clarified to state that a
conforming plan refers to a
transportation plan and transportation
improvement program which have been
found to conform under 40 CFR part 51
or part 93,

R. Baseline Emissions

1. Proposal

Where EPA has not approved a
revision to the relevant SIP attainment
or maintenance demonstration since
1990, a Federal action may be
determined to conform if emissions
from the action do not increase
emissions with respect to the baseline
emissions (paragraph (d) of § 51.858).

2. Comment

A commenter suggested that the rule
or preamble shoulg%larify that Federal
agencies may use the latest emissions
inventory available from State and local
agencies in gauging the baseline.
Further, conformity determinations
based on such inventories should
remain valid, and not be re-analyzed
when a new inventory is complete.
Another commenter stated Bmt it is
not appropriate for areas which were
designated nonattainment before the
1990 amendments to the Act to use a
year before 1990 as the baseline. Such
areas are required to submit 1990
emission inventories. For areas

designated nonattainment after the 1990
amendments to the Act, the approach to
establishing baselines in the proposal
may be appropriate.

One commenter pointed out that
using 1890 as a baseline is inappropriate
in many cases since many Federal
actions related to the military took place
at the time of Desert Storm. As an
alternative they suggest the rule allow
use of a baseline established from the
highest estimated emissions over a 3-
year period from 1989-91. Regarding
military base closure actions, one
commenter stated that the baseline
emissions should be the preclosure
announcement baseline operating
conditions. This approach does not alter
the emissions budget that would have
existed if a base continued to operate.
Such emissions were contained in the
existing and future emissions inventory
numbers being used by the South Coast
Air Quality Management District in its
1989 air quality plan. This should be the
emissions budget used to make the
conformity determination for that
District.

The EPA also received a comment
stating that if 1990 emissions inventory
levels are used as a baseline, it is
important that some type of “credit” be
given to a Federal agency that is
required to make a conformity
determination with respect to an airport
related improvement or modification
project at an airport that has already
implemented significant emission
reduction measures prior to 1990. This
credit could be made by increasing the
de minimis amount for certain airport
actions.

Several commenters requested
clarification on how to calculate the

line emissions. One commenter
recommended that the comparison
should be between the “‘action” versus
“no action" and not between the
“action” and “1990 base."

3. Response

The baseline calculation is discussed
in the proposal (58 FR 13846) and
specifies calendar year 1990 or an
alternate time period, consistent with
the time period used to designate or
classify the area in 40 CFR part 81. Use
of the “latest emission inventory"
should, in many cases, coincide with
use of the 1990 inventory since the 1990
amendments to the Act required all
ozone nonattainment areas to develop a
1990 inventory. For PM-10, the Act also
required an emissions inventory. But,
for the initial PM-10 areas designated
nonattainment as of enactment, the
inventories are generally for 1 of the
calendar years in the mid- to late-1980's.

The approach in the final rule uses
1990, which is the baseline year
specified in the Act from which to
measure progress toward attainment, the
PM-10 emissions inventory years (not
specifically included in the proposed
rule), or the designation/classification
time period, which is representative of
emission levels that must be reduced in
order to provide for attainment. Use of
more recent emissions inventories may
not be appropriate since such
inventories might not be representative
of the full extent of the emissions
associated with the air quality problem,

The EPA sees no basis for the rule to
select certain activities for “‘credit” due
to previously implemented emission

uction measures, whether at airports
or military bases. Such decisions reside
with the State when the control strategy
and emissions budget are developed.
Since the final rule allows use of the
years other than 1990 where
appropriate, it could, in effect, provide
some of the “credit" the commenter is
suggesting in some cases.

As described in the proposal, baseline
emissions are defined as the total of
direct and indirect emissions that are
estimated to have occurred during
calendar year 1990 or an alternate
period based on the classification or
designation as promulgated in 40 CFR
part 81. The proposed rule intended to
provide for a positive conformity
determination if the future use of the
area resulted in equal or less emissions.
However, the proposal did not take into
account that any motor vehicle emission
activities occurring in the baseline year
would, in fact, emit less in the future
year scenario (at the same, historic
activity levels) due only to improved
emissions controls in newer vehicles.
Thus, the proposed rule was skewed in
a manner that unjustifiably could
appear to allow future actions to
conform. Therefore, § 51.858(a)(5)(iv)(B)
of the final rule is revised to focus on
the baseline activity levels rather than
the baseline emissions and the emission
calculations must use emission factors
appropriate to the future years analyzed.
In other words, the rule specifies a
“build/no build" test, not a ““build/
1990" test.

S. Annual Reductions

1. Proposal

Paragraph (c) of § 51.858 of the
proposal states that a Federal action
may not be determined to conform
unless emissions from the action are
consistent with all relevant
requirements and milestones contained
in the applicable SIP, such as elements
identified as part of the RFP schedules.
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2. Comment

The EPA received comments
suggesting that the rules should require
Federal activities to be consistent with
the RFP requirements of the Act and
with expeditious attainment of the
NAAQS. Thus, the general conformity
rules should be amended to require
Federal agencies to demonstrate that
their activities are achieving annual
reductions in emissions and are
consistent with State efforts to achieve
attainment as expeditiously as
practicable.

A commenter noted that the proposed
rule would allow Federal agencies to
satisfy the conformity provision by
merely offsetting predicted emission
increases from a project on a 1:1 basis.
The commenter suggested that the rule
should be modified to specify that a
Federal action only conforms if the
action is contributing to the required
annual reductions in emissions and is
consistent with State efforts to achieve

' attainment as expeditiously as
practicable.

Another commenter noted that
emissions budgets set in the SIP are
supposed to accommodate growth.

3. Response

The EPA believes that, for the general
conformity, the provisions in paragraph
(c) of § 51.858 meet the section 176(c)
Act requiremenits for RFP and other
milestones and that additional language
concerning attainment as expeditiously
as practicable would not substantively
alter these requirements. A State has
considerable discretion to select a
strategy to meet the RFP requirements.
Neither the Act RFP requirements nor
the Act general conformity requirements
specify that each individual Federal
action contribute proportionately to
emission reductions. Instead, the Act
generally allows a State to choose a
strategy that might achieve greater
reductions at certain sources and lesser
or no reductions at other sources, and
which may provide for growth in certain
areas, The transportation conformity
rule, in contrast to the general
conformity rule, reflects specific
provisions of section 176(c) of the Act
regarding specified required emission
reductions from transportation
activities. Consequently, so long as
general Federal actions meet the

requirements of the general conformity
rule, EPA believes that such activities
would be consistent with the SIP, RFP,
and attainment demonstrations and that
every general Federal action is not
required by the Act to result in an
emissions decrease.

T. Summary of Criteria for Determining
Conformity

1. Proposal

The proposal contained a narrative
description of the § 51.858 requirements
for making conformity determinations.

2. Comment

Some commenters requested EPA to
include in the final rule preamble a
table summarizing the requirements in
§51.858.

3. Response

The following table summarizes these
requirements; it should not be read to
substitute for the regulatory language
itself. If there is a conflict between the
table and other portions of this final
rulemaking notice, the table should not
be relied upon.

Section 51.858(a)

Areawide only

Local and possibly areawide Local only

O3 NO;

PM-10 co Pb/SO2

(1) Specified in attainment or maintenance demostration
(2) Offsets within same nonattainment/maintenance area

(3) Areawide and local modeling
(4)(i) Local modeling only if local problem ...
(4)(ii) Areawide modeling only or mest (5) v
(5)(1) Emissions budget
(5)(ii) Transportation plan ..
(5)(iil) OfSOLS ....oienrarerassareenes
(5)(iv) Baseline/No increase ..
(5)(V) Water project

XXX X

S S

X=Option to show conformity.
*=Option if areawide problem.

U. Planning Assumptions
1. Proposal

Paragraph (a) of § 51.859 requires the
conformity analyses to be based on the
latest planning assumptions approved
by the MPO.

2. Comment

A commenter recommended that
conformity determinations should be
based on the latest planning
assumptions used in establishing the
SIP's RFP emissions target(s) and
emissions budget(s). States should be
required to evaluate and update the
SIP’s planning assumptions used for
demonstrating RFP and attainment.
Discrepancies between the planning
assumptions and estimates used to
demonstrate RFP and attainment and

those used for project-level conformity
determinations could distort estimates
of growth in emissions in the
nonattainment area.

3. Response

As noted in the preamble to the
proposal (58 FR 13846), EPA
acknowledges that the conformity
determination may be more difficult
where the assumptions in the SIP differ
from the recent MPQ assumptions. For
actions such as wastewater treatment

plants, planning assumptions are indeed

critical. However, for many other
Federal actions, the planning
assumptions are not as critical a factor
in determining conformity.

In addition, the plain language of the
statute does not allow the approach
suggested by the commenter. Section

176(c) of the Act states: “The
determination of conformity shall be
based on the most recent estimates of
emissions, and such estimates shall be
determined from the most recent
population, employment, travel and
congestion estimates as determined by
the metropolitan planning organization
or other agency authorized to make such
estimates.” Thus, EPA must require use
of the most recent planning
assumptions.

In the event any revisions to these
planning assumptions are necessary,
§51.859(a)(2) in the proposal indicated
that such revisions must be approved in
writing by the MPO or other agency
authorized to make such estimates for
the urban area. This section has been
revised in the final rule to indicate that
written approval is not required, as long
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as the MPO or appropriate agency has
authorized the g€, 50 as not to delay
the conformity analysis.

V. Forecast Emission Years

1. Proposal

Paragraph 51.859(d) in the proposal
identified the emission scenarios to be
considered. Total direct and indirect
emission estimates were proposed to be
projected, consistent with key dates
with respect to the amended Act, the
project itself, and the applicable SIP.
Thus, the analysis was proposed to
contain;

(1) The Act mandated attainment year
or, if applicable, the farthest year for
which emissions are projected in the
maintenance plan;

(2) The year during which the total
direct and indirect emissions from the
action are expected to be the greatest on
an annual basis; and

(3) Any year for which the applicable
SIP specifies an annual emissions
budget.

2. Comment

One commenter indicated that the
emission scenarios requirement should
be omitted and lead agencies be allowed
to determine the scenarios on a project-
specific basis. Another commenter
stated that the analysis should include
& maintenance period. The EPA also
received a comment that all Federal
actions must be analyzed for their
impact in the 20(+)-year timeframe.

3. Response

The scenarios proposed by EPA are
also reflected in the final rule because
they are the minimum possible '
scenarios which still meet the statutory
requirements that relate conformity to
attainment, maintenance, SIP
milestones, and RFP, The above
emission estimates are necessary in
order to assure that the Federal action
would not “delay timely attainment of
any standard or any required interim
emission reductions or other milestones
! any area” (section 176(c)(1)(B)(iii) of
the Act), This provision links emissions
from the action to the emission
reduction targets required by the Act to
demonstrate RFP prior to the attainment
date. Emission estimates are also needed
to provide for determinations of
conformity with respect to maintenance
Plans as required by section
176(c)(4)(B)(iii) of (ie Act. For an action

'o conform to the applicable SIP, it must
conform at all of the above times,

The inclusion of a maintenance
Period is not reasonable since many
SIP's may not have identified a
maintenance period. The rigidity of a

20(+)-year timeframe is also

unnece; . Rather, the emission
scenarios should be keyed to the
relevant years for RFP, attainment and
maintenance glanning specified in the
SIP. In-some, but not all, cases a 20(+)-
year timeframe will, in fact, be
necessary under the final rule to meet
one of the specified emission scenarios.

W. Total of Direct and Indirect
Emissions

1. Proposal

The preamble states that “net”
emissions from the various direct and
indirect sources should be used in the
applicability and conformity analyses
(58 FR 13847). However, the rule uses
the phrase, “total direct and indirect

emissions,”
2. Comment

A commenter suggested that EPA
should expressly state in the final rule
that “net"” emissions from the particular
Federal action under review should be
evaluated in determining both
applicability and conformity.

Another comment stated that the
conformity analysis should include the
direct and indirect impacts of the
Federal activity along with all other
reasonably foreseeable projects (Federal
and non-Federal) in the area.

3. Response

The final rule is revised to clarify that
the total direct and indirect emissions
may be a “net” emissions calculation.
For example, where an agency has
several offices in one metropolitan area
and is considering consolidation into
one large centralized office, vehicular
activity may actually decrease,
depending on the location of the new
office building, availability of mass
transit, and other factors. In such cases,
the Federal agency should consult with
the MPO in determining the “net"
emissions from such an action.
Consultation with the MPO is also
important to help assure that indirect
emissions, once attributed to a source,
will not be double-counted by
attributing the same emissions to nearby
Projects that are subsequently reviewed.

The conformit uirements for
applicability anc{ analysis generally do
not include reasonably foreseeable
projects other than those caused by the
Federal action. Thus, the calculation of
emissions for de minimis or offset
purposes includes only the (net) direct
and indirect emissions caused by the
Federal action in question. However,
where an air quality modeling analysis
is part of the conformity determination,

the EPA guideline on air quality models

(reference in § 51.859) requires the
modeling to include emissions from
existing sources as well as the potential
new emissions due to the Federal action
in order to accurately determine the
effect of the action on the NAAQS and
whether the action might cause or
contribute to a new violation or worsen
an existing violation.

In addition, the definition is revised
to clarify that emissions of criteria
pollutants and emissions of precursors
of criteria pollutants (as defined in the
final rule) are included within the
meaning of “total of direct and indirect
emissions.” Further, the final definition
makes it clear that the portion of
emissions which are exempt or
presumed to conform under § 51.853 are
not included in the “total of direct and
indirect emissions."

X. New or Revised Emissions Models
1. Proposal

The proposed rules require use of the
most current version of the motor
vehicle emissions model specified by
EPA and available for use in the
preparation or revision of SIP's (58 FR
13852).

2, Comment

One commenter suggested that the
final rules should provide that
conformity determinations be made
with the same mobile source emissions
model as was used in the development
of the SIP until such time as EPA
approves a SIP revision, based on a new
model.

Another commenter noted that the
latest planning assumptions may not be
consistent with assumptions contained
in the SIP. In such cases, the commenter
suggests that the final rule should allow
the affected agencies to determine
which prevails. The commenter also
suggested that the general conformity
rule should provide a transition period
similar to that in the transportation
conformity rule, where EPA updates the
motor vehicle emissions mode),

3. Response

The statute requires the determination
of conformityma based on the most
recent estimates of emissions, and such
estimates shall be determined from the
most recent population, employment,
travel, and congestion estimates as
determined by the MPO or other agency
authorized to make such estimates, As
noted in the proposal (58 FR 13846~
13847) EPA recognizes this issue and
urges that these estimates should be
consistent with those in the applicable
SIP, to the extent possible. However,
based on the clear statutory language,
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the most recent estimates must be used,
rather than the estimates that may have
been used in (older) SIP revisions. In
cases where the emissions estimate in
the applicable SIP is outdated and the
Federal agency chooses not to rely on it
in the conformity analysis, the final
conformity rules allow a Federal agency
to demonstrate conformity through
analyses that focus on emission offsets
and/or air quality modeling.

Section 51.859(b) of the final rule
includes provisions to provide
flexibility for cases where use of
otherwise required emission models or
emission factors is inappropriate and
the approval of the EPA Regional
Administrator is obtained. In addition,
the final rule provides a reasonable
grace period where the EPA motor
vehicle emissions model has been
updated, so that ongoing analysis efforts
are not unduly disrupted. The grace
period is consistent with the provisions
in the transportation conformity rule as
suggested by the comment.

Specifically, the rule establishes a 3-
month grace period during which the
motor vehicle emissions model
previously specified by EPA as the most
current version may be used. In
addition, conformity analyses for which
the analysis was begun during the grace
period or no more than 3 years before
the notice of availability of the latest
emission model may continue to use the
previous version of the model specified
by EPA.

Y. Air Quality Modeling—General
1. Proposal

Where the conformity analysis relies
on air quality modeling, that modeling,
must use EPA-approved models, unless
otherwise approved by the EPA
Regional Administrator [paragraph (c) of
§51.859). The analysis must include
any year for which the applicable SIP
specifies an annual emissions budget
(paragraph (d)(3) of § 51.859).

2. Comment

One commenter pointed out several
problems in the rules: the rule would
require the use of models that are
inappropriate for complex terrain;
before any models can be used, they
must be EPA-approved; and conformity
determinations should also include an
analysis of the milestone years that are
used in the SIP to demonstrate
attainment.

3. Response

As proposed, the final rules generally
require use of EPA-approved models,
including complex terrain models in
some cases. However, where such

models are unavailable for a particular
application, alternate air quality
analyses can be conducted upon
approval of the EPA Regional
Administrator. The EPA believes it is
essential to standardize air quality
model applications since models could
otherwise be invented or existing
models manipulated to show virtually
any results desired.

However, § 51,858(a)(3) in the final
rule does not apply to ozone or nitrogen
dioxide modeling efforts. The EPA
believes that, as a technical matter,
application of existing air quality
dispersion models to assess project level
emission changes for these regional
scale pollutants is generally not
appropriate. That is, photochemical grid
models are generally not sufficient to
assess incremental changes to areawide
ozone concentrations from emissions
changes at a single or group of small
sources, Emission changes should
amount to some significant fraction of
base emissions before photochemical

id modeling results can be interpreted
with sufficient confidence that the
results are not lost in the noise of the
model and the input data.

In addition, § 51.858(a) (3) and (4) are
revised to clarify that, in some cases,
sither local or areawide modeling or the
provisions of § 51.858(a)(5) for CO and/
or PM-10 would satisfy the § 51.858(a)
requirements, As specified in
§ 51.858(a)(4), the State agency
primarily responsible for the applicable
SIP would identify the cases/areas for
which both local and areawide
modeling is not needed to demonstrate
conformity since that agency has the
expertise to make such a determination.

The analysis required in paragraph
(d)(3) of § 51.859 is for the same years
as the milestone years noted by the
commenter. This requirement applies
where the applicable SIP specifically
includes emissions budgets for the
milestone and/or attainment years.

Z. Air Quality Modeling—PM-10
1. Proposal

The proposal called for modeling of
localized PM-10 impacts in some cases
(§51.858).

2. Comment

This analysis is not currently in use

in California and is unfamiliar to

technical air quality consultants and the
California Air Resources Board.

3. Response

The EPA’s air quality modeling
guideline contains models intended
specifically to analyze the local and

regional impacts of PM-10, including

point, area, and volume sources. In
addition, EPA will be making guidance
available on how to use an existing
guideline model (CALINE3) and other
EPA guidance to analyze the local air
quality impacts of PM-10roadway
emissions.

AA. Activity on Federally-Managed
Land

1. Proposal

The preamble to the general
conformity proposal indicates that
prescribed burning activities by FLM
could be one activity affected by the
rule.

2. Comment

Comments submitted by Federal land
managers include general comments
that are addressed elsewhere in this
preamble. Some of the comments are
more specific to their land management
activities and are addressed here.

Regarding de minimis levels, one
commenter stated that the proposed ruls
mixes up emissions and impacts; the
rule should focus on the “effect” on the
nonattainment area rather than
emissions. The commenter stated that
the approach has implications for
prescribed burning. Prescribed burning
is a temporary source that may occur at
a time of year when the air quality
standards are not being violated. In
addition, the focus on emissions is also
a problem when the smoke is blown
away from the nonattainment area.

3. Response 1 .

Regarding de minimis levels, the
emissions-based threshold does not
provide as direct an indicator of a
project’s air quality impact as an
ambient concentration-based threshold.
It was selected for the final rule,
however, because it does provide &
rough indicator of a project’s impact. In
addition, it was selected because it is
not feasible to expect Federal agencies.
at the conformity applicability stage, 10
perform the air quality dispersion
modeling analysis necessary to
determine whether a project is above &
air quality concentration. Such an
analysis would be time consuming and
potentially result in the Federal agency
having to expend significant resources
analyzing the air quality impact of an
action that could be determined, upon
completion of analysis, to have a “de
minimis” air quality impact. Moreover
for some actions requiring an air quality
modeling analysis up-front is a potentidl
waste of resources when the Federal
agency may ultimately select an option
for adequately showing conformity that
does not involve air quality modeling
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Regarding the timing of prescribed
burns, if a burn occurs during a time of
year when a nonattainment area does
not experience violations of the NAAQS
and the applicable SIP’s attainment
demonstration specifically reflects that
finding, then such a burn may be
determined to conform pursuant to
§51.858(a){(1).

Regarding the direction of smoke
emissions, for the reasons noted above
EPA has selected an emissions-based
threshold for conformity applicability
purposes. Such an approach does not
account for emissions direction or
dispersion. Depending on the nature
amf scope of the activity and conformity
option selected pursuant to section
51.858, the conformity analysis may or
may not.explicitly address these factors.
Section 51.855 was amended, however,
to require the consultation and
notification of FLM's by other Federal
agencies when a Federal action
requiring a conformity determination is
within 100 km of a Class I area.

4, Comment

Two commenters noted that the rule
could affect many of their agencies’
activities. One commenter stated the
rule becomes less focused as it attempts
to address the different types of Federal
actions. The commenter stated the rule
is unclear about how the Federal agency
should make a conformit
determination for prescriﬂed fire, among
other activities, to take into account the
complex issues involved. The
commenter stated that the rule should
encourage pollution prevention by
exempting actions consistent with an
agency’s pollution prevention plan.
Another comment indicated that most of
its agency’s management plans, which
are programmatic, include emissions
that are not reasonably foreseeable.

5. Response

The final rule applies to
nonattainment and maintenance areas
and requires conformity determinations
for Federal actions where the total of
direct and indirect emissions exceed de
minimis levels as described in
551.853(b). Section 51.858 provides
several options for showing conformity
for Federal activity generally, including
FLM activity. The conformity showing
includes an air quality test where the
Federal agency must demonstrate that
the action does not cause or contribute
to any new NAAQS violation or
increase the frequency or severity of any
existing violation. The Federal agency
can either make this showing explicitly
through air quality modeling or by
selecting a surrogate option such as
consistency with an emissions budget.

The conformity showing also includes
an emissions test where the Federal
agency must show that the action is
consistent with all SIP requirements and
milestones.

In general, EPA recognizes the
complex problems posed by the goals
and missions of the air quality and land
management agencies and EPA intends
to work with the FLM's and States to
find solutions. One such area of concern
Is ecosystem management and forest
health and the challenges posed to air
quality and visibility by the need for
more prescribed burning expressed by
the FLM.

Regarding reasonably foreseeable
emissions, the rule does not require
Federal agencies to include emissions in
conformity applicability determinations
or analyses which are not reasonably
foreseeable. Reasonably foreseeable
emissions (as defined in § 51.852) are
projected future indirect emissions that
are identified at the time the conformity
determination is made and for which
the location and quantity is known.

Regarding pollution prevention plans,
while the final rule does exempt certain
actions or presume them to conform, it
does not specifically exempt actions
consistent with a Federal agency’s
pollution prevention plan. Paragraph
(c)(2) of § 51.853 of the final rule
exempts actions whose total direct and
indirect emissions are below the de
minimis rates and other actions which
would result in no emissions increase or
an emissions increase that is clearly de
minimis. Certain actions listed in
paragraph (c)(3) of § 51.853 where the
emissions are not reasonably foreseeable
are also exempt. In addition, paragraphs
(d) and (e) of § 51.853 of the final rule
identify other actions which are exempt
from conformity, such as Federal
actions in response to emergencies.
Therefore, since this rule does not
exempt them or presume them to
conform, actions consistent with an
agency's pollution prevention plan that
increase emissions beyond the de
minimis levels are subject to
conformity, However, §§ 51.853(g) and
51.853(h) of the rule provide Federal
agencies with the requirements and
procedures to establish activities that
are presumed to conform which could
conceivably include actions consistent
with a pollution plan provided the
rule’s appropriate requirements are met.
Further, to address those situations
where prescribed burns are part of a
conforming smoke management plan,
§51.853(c)(4)(ii) was added to exempt
such actions.

6. Comment

One comment concerned the air
pollution emissions information EPA
maintains in a document entitled
“"Compilation of Air Pollutant Emission
Factors (AP—42).” The commenter
indicated the document does not
correctly represent emissions from
prescribed burning. The commenter also
stated that the rule should not require
the development of demographic and
other data from urban nonattainment
areas when they are not relevant, nor
should the rule dictate such data in
suburban or rural areas in the agency's
planning process. In addition, the
commenter stated that the rule would
require the use of inappropriate air
quality models. Another commenter
stated that models for use in analyzing
prescribed burning emissions in
mountainous terrain have not yet been
developed.

7. Response

Regarding emission factors, the final
rule allows for alternative emissions
data to be used where it is more
accurate than that provided in EPA's
AP—42 document. Regarding
demographic data, the final rule
requires that all planning assumptions
must be derived from data most recentl y
approved by the MPO where available,
Such data are available for urban areas:
the rule does not require its use in
suburban and rural areas if it is
unavailable.

Regarding modeling, if EPA guideline
modeling techniques are not appropriate
in a conformity determination, then the
rule provides for the use of alternative
models provided written approval is
obtainetf from the EPA Regional
Administrator. If no model is available
for a particular application, then
modeling may not be an option
available for that conformity
determination.

BB. Federalism Assessment

1. Proposal

The preamble to the proposal states
that there are no federalism effects
associated with this rule (58 FR 13848),

2. Comment

One commenter stated that a
federalism assessment should be
conducted under Executive Order
12612.

3. Response

A federalism assessment has not been
conducted under Executive Order
12612. However, federalism effects are
considered throughout this rule (e.g.,
discussions regarding State, Federal
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agency, and EPA roles in General emission standards and other Federal regulations upon small entities.
Conformity). requirements of the Act. Small entities include small businesses,
N Ponrantss Jannarts Most of the cost of determining organizetions, and governmental
: BIE SP conformity falls to Federal agencies jurisdictions. The EPA has determined
The estimates presently available are  and/or private sponsors of projects that this regulation does not apply to
preliminary and do not reflect " needing Federal action. The Federal any smal! entities. This regulation
substantive and recent revisions to the agencies and/or private sponsors will directly affects only Federal agencies.
final rule. These estimates represent need to fund the analysis of the actions Consequently, a Regulatory Flexibility
specific information solicited from the  for air quality impact. In addition, State  Analysis (RFA) is not required. As
Federal agencies presumed to be and local agencies may choose to required under section 605 of the
affected by the rule. The EPA is participate in development and/or Regulatory Flexibility Act, 5 U.S.C. et
interested in comments from the review of the analysis. The incremental  seq., 1 certify that this regulation does
affected agencies on the economic cost estimates include recordkeeping, not have a significant impact on a
impacts presented in this section. A reporting, performing air quality and substantial number of small entities and
revised analysis will be prepared and mitigation analysis, and considering thereby does not require a Regulatory
submitted to OMB in the form of a public comments where appropriate. Flexibility Analysis (RFA).
revised Information Collection Request As stated above, these estimates are ;
(ICR) under the Paperwork Reduction preliminary. Revisions will be C. Paperwork Reduction {‘Ct
Act, 44 U.S.C. 3501 et seq. addressed in a forthcoming revised The Paperwork Reduction Act (PRA)

The preliminary estimates presented ~ document that will specifically assess requires that an agency prepare an

here arg based on data provided by the - the costs and recordkeeping and ln?or'mauon Collection Request (ICR) to
following sources: Department of reporting burden of the rule, as ?}?tam_gw cllearance for any facuvn.y
Interior (DOI), Department of stipulated under Section VI(C) ﬁ_at will involve collecting ”; ormation
Agriculture (USDA), Department of Paperwork reduction Act below. om ten or more non-Federa

dents. These information
Energy (DOE), Department of Defense gt e o : JEpae : :
(DOD), Department of Housing and VI. Administrative Requirements requirements include reporting,

monitoring, and/or recordkeeping. The

Urban Development (HUD) and the A. Executive Order 12866 ICR for this rule includes the cost to the
General Services Administration (GSA). Under Executive Order 12866, (58 FR  States of developing and implementing
It is estimated by the Federal agencies 51735 (October 4, 1993)) the Agency the General Conformity rule as well as
that between 10,000 and 50,000 Federal 5t determine whether the regulatory  the cost of the collection burden for
actions may need to be reviewed action is “significant” and therefore private sponsors of activities that
annually for a plicability of the subject to OMB review and the uire Federal support or approval.
conformity rule. About 15% of these requirements of the Executive Order. e information collection
actions will require a conformity The Order defines “‘significant requirements in 40 CFR parts 51 and 93
determn?auop. Ehe estimated cost of regulatory action” as one that is likely ~ have not been approved by OMB and
‘f’r“e conformity determination ranges to result in a rule that may: are not effective until OMB approves
om $1,700 for a straightforward (1) Have an annual effect on the them. These information collection
determination to $133,000 for a base economy of $100 million or more or requirements will be submitted as part
closure conformity determination. In adversely affect in a material way the of a revised ICR to the Office of
total, the anticipated cost of the general  gconomy, productivity, competition, Management and Budget (OMB) under
conformity rule from the raw data jobs, the environment, public health or  the Paperwork Reduction Act, 44 U.S.C.
submitted by the agencies ranges from  gafety, or State, local, or tribal 3501 et seq. These requirements will not
$63 million per year to $111 million governments or communities; . be effective until OMB approves them

-""S" These annual C?St estimates é‘b ect (2) Create a serious inconsistency or  and a technical amendment to that
a U.S. Army Corps of Engineer’s (COE)  qthorwise interfere with an action taken effect is published in the Federal

estimated annual cost ranging from $53  ; planned by another agency; Register.
million to $102 million. : (g) Materia{ly alter thgbucc{getary orill I
There are several factors that will lead  jmpact of entitlements, grants, user fees, D. Federalism Implications
to a change in these estimates, or loan programs or the rights and A federalism assessment has not been
substantially lowering and narrowing obligations of recipients thereof; or conducted under Executive Order
the ranges. These factors are: (4) Raise novel legal or policy issues 12612. However, federalism effects are
(1) Some of the estimates were based  arising out of legal mandates, the ; considered throughout this rule (e.g.,
on the inclusive definition co-proposed  President’s priorities, or the principles discussions regarding State, Federal
by the rule in March 1993, and the set forth in the Executive Order. agency, and EPA roles in General
Ic;i‘egnitilons of inbdirect emissions and Pursuant to the terms of Executive Conformity).
ederal action, but are not Order 128686, it has been determined : ;
representative of the final rule. that this rule is a “significant regulatory List of Subjects |
(2) New “‘de minimis” cutoffs and action”. As such, this action was 40 CFR Part 6
various added exemptions are present in  submitted to OMB for review. Changes Environmental impact statements,
the final rule and differ from the made in response to OMB suggestions or Foreign relations, Grant programs—
proposed rule. recommendations will be documented  environmental protection, Waste
(3) There is need to completely in the public record. treatment and disposal.

account for overlap of Federal projects

which have air environmental B. Regulatory Flexibility Act 40 CFR Parts 51 and 93

consequences and are subject to the The Regulatory Flexibility Act of 1980 Environmental protection,

National Environmental Policy Act and applicable EPA guidelines revised ~ Administrative practice and procedure,
(NEPA) as well as the NSR, c:iperatin in 1992 require Federal agencies to Air pollution control, Carbon monoxide,
permit, SIP and FIP, NSP an hamn‘fous identify potentially adverse impacts of Intergovernmental relations, Lead,
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Nitrogen oxides, Ozone, Particulate -
matter, Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compounds.

Dated: November 15, 1993.
Carol M. Browner,
Administrator.

The Code of Federal Regulations, title
40, chapter I, is amended as follows:

PART 6—{AMENDED]

1. The authority citation for part 6 is
revised to read as follows:

Authority: 42 U.S.C. 4321 et seq., 7401~
7671q; 40 CFR part 1500,

2. Section 6.303 is amended by
removing and reserving paragraphs (c)
through (g) and revising paragraphs (a)
and (b) to read as follows:

§6.203 Air quality,

(a) The Clean Air Act, as amended in
1990, 42 U.S.C. 7476(c), requires
Federal actions to conform to any State
implementation plan approved or
promulgated under section 110 of the
Act. For EPA actions, the applicable
conformity requirements specified in 40
CFR part 51, subpart W, 40 CFR part 93,
subpart B, and the applicable State
implementation plan must be met.

(g) In addition, with regard to
wastewater treatment works subject to
review under Subpart E of this part, the
responsible official shall consicgar the
air pollution control requirements
specified in section 316(b) of the Clean
Air Act, 42 U.S.C. 7616, and Agency
implementation procedures,

@)—(g) [Reserved]

PART 51—{AMENDED)]

1. The authority citation for part 51
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Part 51 is amended by adding a
new subpart W to read as follows:

Subpart W—Determining Conformity of
General Federal Actions to State or Federal
Implementation Plans

Sec.

51,850 - Prohibition.

51.851 State implementation plan (SIP)
revision.

51.852 Definitions,

51,853 Applicability.

51.854 Conformity analysls.

51.855 Reporting requirements.

51.856 Public participation.

51.857 Frequency of conformity

s1.858 " Cettoria o - determining conf

: teria for dete conformi

__of general Federal actions. </

51.859 Procedures for conformity
determinations of general Federal
actions.

51.860 Mitigation of air quality impacts.

Subpart W—Determining Conformity of
General Federal Actions to State or
Federal Implementation Pians

§51.850 Prohibition.

(a) No department, agency or
instrumentality of the Federal
Government shall engage in, support in
any way or provide financial assistance
for, license or permit, or approve any
activity which does not conform to an
applicable implementation plan.

(b) A Federal agency must make a
determination that a Federal action
conforms to the applicable
implementation plan in accordance
with the requirements of this subpart
before the action is taken.

(c) Paragraph (b) of this section does
not include Federal actions where
either:

(1) A National Environmental Policy
Act (NEPA) analysis was completed as
evidenced by a final environmental
assessment (EA), environmental impact
statement (EIS), or finding of no
significant impact (FONSI) that was
prepared prior to January 31, 1994;

(2) (i) Prior to January 31, 1994, an EA
was commenced or a contract was
awarded to develop the specific
environmental analysis;

(ii) Sufficient environmental analysis
is completed by March 15, 1994 so that
the Fegeral agency may determine that
the Federal action is in conformity with
the specific requirements and the
purposes of the applicable SIP pursuant
to the agency’s affirmative obligation
under section 176(c) of the Clean Air
Act (Act); and

(iii) A written determination of
conformity under section 176(c) of the
Act has been made by the Federal
agency responsible for the Federal
action by March 15, 1994,

(d) Notwithstanding any provision of
this subpart, a determination that an
action is in conformance with the

applicable implementation plan does
not exempt the action from any other
requirements of the applicable
implementation plan, the NEPA, or the
Act,

§51.851 State implementation plan (SiP)
revision.

(a) Each State must submit to the
Environmental Protection Agency (EPA)
a revision to its applicable
implementation plan which contains
criteria and procedures for assessing the
conformity of Federal actions to the
applicable implementation plan,
consistent with this subpart. The State

must submit the conformity provisions
within 12 months after November 30,
1993 or within 12 months of an area’s

designation to nonattainment,
whichever date is later.

(b) The Federal conformity rules
under this subpart and 40 CFR part 93,
in addition to any existing applicable
State requirements, establish the
conformity criteria and procedures
necessary to meet the Act requirements
until such time as the required
conformity SIP revision is approved by
EPA. A State’s conformity provisions
must contain criteria and procedures
that are no less stringent than the
requirements described in this subpart.
A State may establish more stringent
conformity criteria and procedures only
if they apply equally to non-Federal as
well as Federal entities. Following EPA
approval of the State conformity
provisions (or a portion thereof) in a
revision to the applicable SIP, the
approved (or approved portion of the)
State criteria and procegures would
govern conformity determinations and
the Federal conformity regulations
contained in 40 CFR part 93 would
apply only for the portion, if any, of the
State’s conformity provisions that is not
approved by EPA. In addition, any
previously applicable SIP requirements
relating to conformity remain
enforceable until the State revises its
SIP to specifically remove them from
the SIP and that revision is approved by
EPA.

§51.852 Definitions.
Terms used but not defined in this
gart shall have the meaning given them
y the Act and EPA'’s regulations, (40
CFR chapter I), in that order of priority.
Affected Federal land manager means
the Federal agency or the Federal
official charged with direct
responsibility for management of an
area designated as Class I under the Act
(42 U.S.C. 7472) that is located within
100 km of the proposed Federal action.
Applicable Jmp?ementation plan or
applicable SIP means the portion (or
portions) of the SIP or most recent
revision thereof, which has been
approved under section 110 of the Act,
or promulgated under section 110(c) of
the Act (Federal implementation plan),
or promulgated or approved pursuant to
regulations promulgated under section
301(d) of the Act and which implements
the relevant requirements of the Act.
Areawide air quality modeling
analysis means an assessment on a scale
that includes the entire nonattainment
or maintenance area which uses an air
quality dispersion model to determine
the effects of emissions on air quality.
Cause or contribute to a new violation
means a Federal action that:
(1) Causes a new violation of a
national ambient air quality standard
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(NAAQS) at a location in a
nonattainment or maintenance area
which would otherwise not be in
violation of the standard during the
future period in question if the Federel
action were not taken; or

(2) Contributes, in conjunction with
other reasonably foreseeable actions, to
a new violation of a NAAQS ata
location in a nonattainment or
maintenance area in a manner that
would increase the frequency or severity
of the new violation.

Caused by, as used in the terms
“‘direct emissions” and “indirect
emissions,” means emissions that
would not otherwise occur in the
absence of the Federal action.

Criteria pollutant or standard means
any pollutant for which there is
established a NAAQS at 40 CFR part 50,

Direct emissions means those
emissions of a criteria pollutant or its
precursors that are caused or initiated
by the Federal action and occur at the
same time and place as the action,

Emergency means a situation where
extremely quick action on the part of the
Federal agencies involved is needed and
where the timing of such Federal
activities makes it impractical to meet
the requirements of this subpart, such as
natural disasters like hurricanes or
earthquakes, civil disturbances such as
terrorist acts, and military
mobilizations.

Emissions budgets are those portions
of the applicable SIP's projected
emissions inventories that describe the
levels of emissions (mobile, stationary,
area, etc.) that provide for meeting
reasonable funger progress milestones,
attainment, and/or maintenance for any
criteria pollutant or its precursors.

Emissions offsets, for purposes of
§ 51.858, are emissions reductions
which ere quantifiable, consistent with
the applicable SIP attainment and
reasonable further progress
demonstrations, surplus to reductions
required by, and credited to, other
applicable SIP provisions, enforceable at
both the State and Federal levels, and
permanent within the timeframe

specified by the pr :

pEmission); thatp a gsedeml agency has
a continuing program responsibility for
means emissions that are specifically
caused by an agency carrying out its
authorities, and does not include
emissions that occur due to subsequent
activities, unless such activities are
required by the Federal agency. Where
an agency, in performing its normal
program responsibilities, takes actions
itself or imposes conditions that result
in air pollutant emissions by a non-

Federal entity taking subsequent

actions, such emissions are covered by

the meaning of a continuing program
responsibility.

'PA means the Environmental
Protection Agency.

Federal action means any activity
engaged in by a department, agency, or
instrumentality of the Federal
government, or any activity thata
department, agency or instrumentality
of the Federal government supports in
any way, provides financial assistance
for, licenses, permits, or approves, other
than activities related to transportation
plans, programs, and projects
developed, funded, or approved under
title 23 U.S.C. or the Federal Transit Act
(49 U.S.C. 1601 et seq.). Where the
Federal action is a permit, license, or
other approval for some aspect of a non-
Federal undertaking, the relevant
activity is the part, portion, or phase or
the non-Federal undertaking that
requires the Federal permit, license, or
approval.

ederal agency means, for purposes of
this subpart, a Federal department,
agency, or instrumentality of the Federal
government.

Increase the frequency or severity of
any existing violation of any standard in
any area means to cause a
nonattainment area to exceed a standard
more often or to cause a violation at a
greater concentration than previously
existed and/or would otherwise exist
during the future period in question, if
the project were not implemented.

Indirect emissions means those
emissions of a criteria pollutant or its
precursors that:

(1) Are caused by the Federal action,
but may occur later in time and/or may
be farther removed in distance from the
action itself but are still reasonably
foreseeable; and

(2) The Federal agency can
practicably control and will maintain
control over due to a continuing
program responsibility of the Federal
agency.

Local air quality modeling analysis
means an assessment of localized
impacts on a scale smaller than the
entire nonattainment or maintenance
area, including, for example, congested
roadway intersections and highways or
transit terminals, which uses an air
quality dispersion model to determine
the effects of emissions on air quality.

Maintenance area means an area wi
a maintenance plan approved under
section 175A of the Act.

Maintenance plan means a revision to
the applicable SIP, meeting the
requirements of section 175A of the Act.

etropolitan Planning Organization
(MPO) is that organization designated as
being responsible, together with the
State, for conducting the continuing,

cooperative, and comprehensive
planning process under 23 U.S.C. 134
and 49 U.S.C. 1607.

Milestone has the meaning given in
sections 182(g)(1) and 189(c)(1) of the
Act,

National ambient air quality
standards (NAAQS) are those standards
established pursuant to section 109 of
the Act and include standards for
carbon monoxide (CO), lead (Pb),
nitrogen dioxide (NO.), ozone,
particulate matter (PM-10), and sulfur
dioxide (SO2).

NEPA is the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321 et seq.).

Nonattainment Area (NAA) means an
area designated as nonattainment under
section 107 of the Act and described in
40 CFR part 81.

Precursors of a criteria pollutant are:

(1) For ozone, nitrogen oxides (NOx),
unless an area is exempted from NOx
requirements under section 182(f) of the
Act, and volatile organic compounds
(VOC); and

(2) For PM-10, those pollutants
described in the PM-10 nonattainment
area applicable SIP es significant
contributors to the PM-10 levels.

Reasonably foreseeable emissions are
projected future indirect emissions that
are identified at the time the conformity
determination is made; the location of
such emissions is known and the
emissions are quantifiable, as described
and documented by the Federal agency
based on its own information and after
reviewing any information presented to
the Federal agency.

Regional water and/or wastewater
projects include construction, operation,
and maintenance of water or wastewater
conveyances, water or wastewater
treatment facilities, and water storage
reservoirs which affect a large portion of
a nonattainment or maintenance area.

Regionally significant action means a
Federal action for which the direct and
indirect emissions of any pollutant
represent 10 percent or more of a
nonattainment or maintenance area'’s
emissions inventory for that pollutant.

Total of direct and indirect emissions
means the sum of direct and indirect
emissions increases and decreases
caused by the Federal action; i.e., the
“net” emissions considering all direct
and indirect emissions. The portion of
emissions which are exempt or
presumed to conform under §51.853,
(c), (d), (e), or (f) are not included in the
“total of direct and indirect emissions.”
The “total of direct and indirect
emissions” includes emissions of
criteria pollutants and emissions of
precursors of criteria pollutants.
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§51.853 Applicability.

(a) Conformity determinations for
Federal actions related to transportation
plans, programs, and projects
developed, funded, or approved under
title 23 U.S.C. or the Federal Transit Act
(49 U.S.C. 1601 et seq.) must meet the
procedures and criteria of 40 CFR part
51, subpart T, in lieu of the procedures
set forth in this subpart.

(b) For Federal actions not covered by
paragraph (a) of this section, a
conformity determination is required for
each pollutant where the total of direct
and indirect emissions in a
nonattainment or maintenance area
caused by a Federal action would equal
or exceed any of the rates in paragraphs
(b)(1) or (2) of this section.

(1) For purposes of paragraph (b) of
this section, the following rates apply in
nonattainment areas (NAAs):

Tons/

Ozone (VOC's or NO,):
Serious NAA's
Severe NAA'S ... g

ozone region
Marginal and moderate NAA's inside
an ozone transport region:
VOC

NO,
Carbon monoxide: All NAA'S ......... i
SO; or NOz: All NAA'S ..o <
- PM-10:

(2) For pur of paragraph (b) of
this section, the following rates apply in
maintenance areas:

Tons/
year

Ozone (NO,), SO, or NO,: All main-
fenance areas ............oeo........... o
Ozone (VOC's):
Maintenance areas inside an
ozone transport region ........... >
Maintenance areas outside an
0zone transport region
Carbon monoxide: All maintsnance
areas
PM-10: All maintenance arsas
Pb: All maintenance areas ..

100

50
100
100

100
25

(c) The requirements of this subpart -
shall not apply to:

(1) Actions where the total of direct
and indirect emissions are below the
¢missions levels specified in paragraph
(b) of this section.

(2) The following actions which
would result in no emissions increase or
an increase in emissions that is clearly

e minimis:

(1) Judicial and legislative
proceedings.

(ii) Corxllgxsiuing and recurring
activities such as permit renewals where
activities conducted will be similar in
scope and operation to activities
currently being conducted.

(iii) Rulemaking and palicy
development and issuance.

(iv) Routine maintenance and repair
activities, including repair and
maintenance of administrative sites,
roads, trails, end facilities.

(v) Civil and criminal enforcement
activities, such as investigations, audits,
inspections, examinations,
prosecutions, and the training of law
enforcement personnel.

(vi) Administrative actions such as
personnel actions, organizational
changes, debt management or collection,
cash management, internal agency
audits, program budget proposals, and
matters relating to the administration
and collection of taxes, duties and fees.

{vii) The routine, recurring
transportation of materiel and
personnel.

(viii) Routine movement of maobile
assets, such as ships and aircraft, in
home port reassignments and stations
(when no new support facilities or
personnel are required) to perform as
operational groups and/or for repair or
overhaul.

(ix) Maintenance dredging and debris
disposal where no new depths are
required, applicable permits are
secured, and disposal will be at an
approved disposal site.

x) Actions, such as the following,
with respect to existing structures,
glropenies. facilities and lands where

ture activities conducted will be
similar in scope and operation to
activities currently being conducted at
the existing structures, properties,
facilities, and lands; for example,
relocation of personnel, disposition of
federally-owned exi structures,
properties, facilities, and lands, rent
subsidies, operation and maintenance
cost subsidies, the exercise of
receivership or conservatorship
authority, assistance in purchasing
structures, and the production of coins
and currency.

[xi) The granting of leases, licenses
such as for exports and trade, permits,
and easements whers activities
conducted will be similar in scope and
operation to activities currently ﬁmg
co?dx;%?d. 3

xii) Planning, studies, an vision
of technical assistance. s

(xiii) Routine operation of facilities,
mobile assets an ipment.

[xiv) Transfers of ownership,
interests, and titles in land, facilities,

and real and personal properties,
regardless of the form or method of the
transfer.

(xv) The designation of empowerment
zones, enterprise communities, or
viticultural areas.

(xvi) Actions by any of the Federal
banking agencies or the Federal Reserve
Banks, including actions regarding
charters, applications, notices, licenses,
the supervision or examination of
depository institutions or depository
institution holding companies, access to
the discount window, or the provision
of financial services to banking
organizations or to any department,
agency or instrumentality of the United
States.

(xvii) Actions by the Board of
Governors of the Federal Reserve
System or any Federal Reserve Bank to
effect monetary or exchange rate policy.

(xviii) Actions that implement a
foreign affairs function of the United
States.

(xix) Actions {or portions thereof)
associated with transfers of land,
facilities, title, and real properties
through an enforceable contract or lease
agreement where the delivery of the
deed is required to occur promptly after
a specific, reasonable condition is met,
such as promptly after the land is
certified as meeting the requirements of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA), and where the Federal
agency does not retain continuing
authority to control emissions
associated with the lands, facilities,

title, or real properties.

(xx) Trmsgampof real property,
including land, facilities, and related
personal property from a Federal entity
to another Federal entity and
assignments of real property, including
land, facilities, and related personal
property from a Federal entity to
another Federal entity for subsequent
deeding to eligible applicants.

(xxi) Actions by the Department of the
Treasury to effect fiscal policy and to
exercise the borrowing autharity of the
United States.

(3) The following actions where the
emissions are not reasonahly
foreseeable:

(i) Initial Outer Continental Shelf
lease sales which are made on & broad
scale and are followed by exploratien
;md development plans on a project

evel.

(ii) Electric power marketing activities
that involve the acquisition, sale and
transmission of electric energy.

(4) Actions which implement a
decision to conduct or carry out a
conforming program such as prescribed
burning actions which are consistent
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with a conforming land management
plan.

(d) Notwithstanding the other
requirements of this subpart, a
conformity determination is not
required for the following Federal
actions (or portion thereof):

(1) The portion of an action that
includes major new or modified
stationary sources that require a permit
under the new source review (NSR)
program (section 173 of the Act) or the
prevention of significant deterioration
(PSD) program (title I, part C of the Act).

(2) Actions in response to
emergencies or natural disasters such as
hurricanes, earthquakes, etc., which are
commenced on the order of hours or
days after the emergency or disaster
and, if applicable, which meet the
requirements of paragraph (e) of this
section.

(3) Research, investigations, studies,
demonstrations, or training (other than
those exempted under paragraph (c)(2)
of this section), where no environmental
detriment is incurred and/or, the
particular action furthers air quality
research, as determined by the State
agency primarily responsible for the
applicable SIP.

(4) Alteration and additions of
existing structures as specifically
required by new or existing applicable
environmental legislation or
environmental regulations (e.g.. hush
houses for aircraft engines and
scrubbers for air emissions).

(5) Direct emissions from remedial
and removal actions carried out under
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) and associated
regulations to the extent such emissions
either comply with the substantive
requirements of the PSD/NSR
permitting program or are exempted
from other environmental regulation
under the provisions of CERCLA and
applicable regulations issued under
CERCLA.

(e) Federal actions which are part of
a continuing response to an emergency
or disaster under paragraph (d)(2) of this
section and which are to be taken more
than 6 months after the commencement
of the response to the emergency or
disaster under paragraph (d)(2) of this
section are exempt from the
requirements of this subpart only if:

(1) The Federal agency taking the
actions makes a written determination
that, for a specified period not to exceed
an additional 6 months, it is impractical
to prepare the conformity analyses
which would otherwise be required and
the actions cannot be delayed due to
overriding concerns for public health

and welfare, national security interests
and foreign policy commitments; or

(2) For actions which are to be taken
after those actions covered by paragraph
(e)(1) of this section, the Federal agency
makes a new determination as provided
in paragraph (e)(1) of this section.

f) Notwithstanding other
requirements of this subpart, actions
specified by individual Federal agencies
that have met the criteria set forth in
either paragraph (g)(1) or (g)(2) of this
section and the procedures set forth in
paragraph (h) of this section are
presumed to conform, except as
provided in paragraph (j) of this section.

() The Federal agency must meet the
criteria for establishing activities that
are presumed to conform by fulfilling
the requirements set forth in either
paragraph (g)(1) or (g)(2) of this section:

(1) The Federal agency must clearly
demonstrate using methods consistent
with this subpart that the total of direct
and indirect emissions from the type of
activities which would be presumed to
conform would not:

(i) Cause or contribute to any new
violation of any standard in any area;

(ii) Interfere with provisions in the
applicable SIP for maintenance of any
standard;

(iii) Increase the frequency or severity
of any existing violation of any standard
in any area; or

(iv) Delay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area including, where applicable,
emission levels specified in the
applicable SIP for purposes of:

A) A demonstration of reasonable
further progress;

(B) A demonstration of attainment; or

(C) A maintenance plan; or

(2) The Federal agency must provide
documentation that the total of direct
and indirect emissions from such future
actions would be below the emission
rates for a conformity determination that
are established in paragraph (b) of this
section, based, for example, on similar
actions taken over recent years.

(h) In addition to meeting the criteria
for establishing exemptions set forth in
paragraphs (g)(1) or (g)(2) of this section,
the following procedures must also be
complied with to presume that activities
will conform:

(1) The Federal agency must identify
through publication in the Federal
Register its list of proposed activities
that are presumed to conform and the
basis for the presumptions;

(2) The Fec?eral agency must notify
the appropriate EPA Regional Office(s),
State and local air quality agencies and,
where applicable, the agency designated
under section 174 of the Act and the

MPO and provide at least 30 days for
the public to comment on the list of
proposed activities presumed to
conform;

(3) The Federal agency must
document its response to all the
comments received and make the
comments, response, and final list of
activities available to the public upon
request; and

4) The Federal agency must publish
the final list of such activities in the
Federal Register.

(i) Notwithstanding the other
requirements of this subpart, when the
total of direct and indirect emissions of
any pollutant from a Federal action does
not equal or exceed the rates specified
in paragraph (b) of this section, but
represents 10 percent or more of a
nonattainment or maintenance area’s
total emissions of that pollutant, the
action is defined as a regionally
significant action and the requirements
of § 51.850 and §§51.855 through
51.860 shall apply for the Federal
action.

(j) Where an action otherwise
presumed to conform under Yaragraph
(f) of this section is a regionally
significant action or does not in fact
meet one of the criteria in paragraph
(8)(1) of this section, that action shall
not be presumed to conform and the
requirements of § 51.850 and §§51.855
through 51.860 shall apply for the
Federal action.

(k) The provisions of this subpart
shall apply in all nonattainment and
maintenance areas.

§51.854 Conformity analysis.

Any Federal department, agency, or
instrumentality of the Federal
government taking an action subject to
this subpart must make its own
conformity determination consistent
with the requirements of this subpart. In
making its conformity determipation, a
Federal agency must consider comments
from any interested parties. Where
multiple Federal agencies have
jurisdiction for various aspects of a
project, a Federal agency may choose to
adopt the analysis of another Federal
agency or develop its own analysis in
order to make its conformity
determination.

§51.855 Reporting requirements.

(a) A Federal agency making a
conformity determination under
§51.858 must provide to the appropriate
EPA Regional Office(s), State and local
air quality agencies and, where
applicable, affected Federal land
managers, the agency designated under
section 174 of the Act and the MPO a
30 day notice which describes the
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proposed action and the Federal
agency's draft conformity determination
on the action.

(b) A Federal agency must notify the
appropriate EPA Regional Office(s),
State and local air y agencies and,
where applélcable. a.ffegmd Federal hg;i
managers, the agency ted un
section 174 of the meanei?rnict and the
MPO within 30 days after making a final
conformity determination under
§51.858.

§51.856 Public participation.

{a) Upon request by any person
regarding a specific Federal action, a
Federal agency must make available for
review its drg conformity
determination under §51.858 with
sugrmn‘ng materials which describe the
anl e;&tical methods and u;.:nclusim;ish
relied upon in meking the applica ity
analysis and draft conformity
determination.

(b) A Federal agency must make
public its draft con
determination under §51.858 by placing
a notice by prominent advertisement in
a daily newspaper of general circulation
intheareaaﬁoctodbythadionandby
providing 30 days for written public
comment prior to taking any formal
action on the draft determination. This
comment period may be concurrent
with any other public involvement,
such as occurs in the NEPA process.

(c) A Federal agency must document
its response to alf the comments
received on its draft conformity
determination under § 51.858 and make
the comments and responses available,
upon request b
specific F action, within 30 days
of the final conformity determination.

(d) A Federal agency must make
public its final conformity
determination under §51.858 for a
Federal action by placing a notice by

prominent advertisement in a daily
newspaper of general circulation in the
area affected by the action within 30
days of the final conformity
determination.

(a) The confomncauylsmm: ofa l“ederalfmm

action automati a 5
the date a final con e
determination is reported under
§51.855, unless the Federal action has
been completed or a continuous
program has been commenced to
implement that Federal action within a
reasonable time,

. (b) Ongoing Federal activities et a
given site s continnous progress

dre not new actions and do not
Periodic redeterminations so long as

such activities are within the scope of
the final conformity determination
re under § 51.855.

) If, after the conformity
determination is made, the Federal
action is changed so that there is an
increase in the total of direct and
indirect E}x)nisxions above the Jevels in
§51.853(b), a new conformity
determination is required.

§51.858 Criteria for determining
conformity of general Federal actions.

(8) An action required under § 51.853
to have a conformity determination for
a specific pollutant, will be determined
to conform to the applicable SIP if, for
each pollutant that exceeds the rates in
§51.853(b), or otherwise requires a
conformity determination due to the
total of direct and indirect emissions
from the acu'onf, the action ?x;setstthh:
requirements of paragraph (c) of
section, and meets any of the following

A e

1) For any criteria pollutant, the total
of direct and indirect emissions from
the action are specifically identified and
accounted for in the appﬂuble SiP’s
attainment or maintenance
demonstration;

(2) For ozone or nitrogen dioxide, the
total of direct and indirect emissions
from the action are fully offset within
the same nonattainment or maintenance
area through a revision to the applicable
SIP or a similarly enforceable measure
that sffects emission reductions so that
there is no net increase in emissions of
that pollutant;

(3) For any criteria pollutant,
ozone and nitrogen dioxide, the total of
direct and indirect emissions from the
action meet the requirements:

(i) Specified in paragraph (b) of this
section, based on ereawide air quality
medeling analysis and local air quality
modeling analysis; or

ramgnph (8)(5) of this section end, for
ocal gir quah:fy modeling analysis, the
requirement of paragraph (b) of this
section;

e ke
ers tate primarily
responsible for the applicable SIP
determines that an areawide air quality
modeling analysis is not needed, the
iy ot e oo,

m the action meet ts
specified in paragraph (b) of this
section, based on local air quality
modeling analysis; or

(ii) Where the State primarily
responsible for the up;m SIP

detmhtmmmqmgty
modeling analysis is appropriate an
that & local air quality modeling analysis
is not needed, 3: total of direct and

indirect emissions from the action meet

the i nts sg:sciﬁed in paragraph
(b) of this section, thead on areawide !
modeling, or meet the requirements o
pa.mfraph (@)(5) of this section; or

(5) For ozone or ni dx;?xz(de. ::éi
for purposes of paragraphs {a)(3)(ii)
(a)(4)(i2) of this semct;i;n. each partion of

ﬂxeaﬁﬁtﬁngﬁgeacm‘ n as a whole meets
any of the ing regui ts:

(1) Whero EPA has approved o
revision to an area’s attainment or
maintenance demanstration after 1980
and the State makes a determination as
provided in paragraph (a)(5)(i)(A) of this
section or where the State makes a
commitment as provided in paregraph
(a)(5)(1)(B) of this section:

(A) The total of direct and indirect
emissions from the action (or portion
thereof) is determined and documented
by the State agency primazily
responsible for the applicable SIP to
result in a level of emissions which,
together with all other emissions in the
nonattainment (or maintenance) area,
would not exceed the emissions budgets
specified in the applicable SIP:

(B) The total o?dﬁma and indirect
emissions from the action (or portion
thereof) is determined by the State
agency respensible for the applicable
SIP to result in a level of emissions
which, together with all other emissions
in the nonattainment (or maintenance)
area, would exceed an emissions budget
specified in the applicable SIP and the
State Governor or the Governor’s
designee for SIP actions makes a written
commitment to EPA which includes the
following:

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the needed
emission reductions prior to the time
emissions from the Federal action
would eccur;

{2) Identification of specific measures
for incorporation into the SIP which
would result in a level of emissions
which, together with all other emissions
in the nonattainment or maintenance
area, would not exceed any emissions
budget specified in the applicable SIP;

whcAablemmm that all existing
appli SIP requirements are bet
im ed in the area for the ey

affected by the Federal
action, and that local autharity to
implement additional requirements has
been fully pursued;

HA ditam&naﬁon that the
responsible Federal agencies have
required all reasonable mitigation
measures associated with their action:

and

all(5] Written documentation including
air qualiti: analyses supporting the

conformity ;
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(C) Where a Federal agency made a
conformity determination based on a
State commitment under paragraph
(a)(5)(i)(B) of this section, such a State
commitment is automatically deemed a
call for a SIP revision by EPA under
section 110(k)(5) of the Act, effective on
the date of the Federal conformity
determination and requiring response
within 18 months or any shorter time
within which the State commits to
revise the applicable SIP;

(ii) The acSon (or portion thereof), as
determined by the MPO, is specifically
included in a current transportation
plan and transportation improvement
program which have been found to
conform to the applicable SIP under 40
CFR part 51, subpart T, or 40 CFR part
93, subpart A;

(iii) The action (or portion thereof)
fully offsets its emissions within the
same nonattainment or maintenance
area through a revision to the applicable
SIP or an equally enforceable measure
that effects emission reductions equal to
or greater than the total of direct and
indirect emissions from the action so
that there is no net increase in
emissions of that pollutant;

(iv) Where EPA has not approved a
revision to the relevant SIP attainment
or maintenance demonstration since
1990, the total of direct and indirect
emissions from the action for the future
years (described in §51.859(d)) do not
increase emissions with respect to the
baseline emissions:

(A) The baseline emissions reflect the
historical activity levels that occurred in
the geographic area affected by the
proposed Federal action during:

(1) Calendar year 1990;

(2) The calendar year that is the basis
for the classification (or, where the
classification is based on multiple years,
the most representative year), if a
classification is promulgated in 40 CFR
part 81; or

(3) The year of the baseline inventory
in the PM-10 applicable SIP;

(B) The baseline emissions are the
total of direct and indirect emissions
calculated for the future years
(described in § 51.859(d)) using the
historic activity levels (described in
paragraph (a)(5)(iv)(A) of this section)
and appropriate emission factors for the
future years; or

(v) Where the action involves regional
water and/or wastewater projects, such
projects are sized to meet only the needs
of population projections that are in the
applicable SIP.

&) The areawide and/or local air
quality modeling analyses must:

(1) Meet the requirements in § 51.859;

and
(2) Show that the action does not:

(i) Cause or contribute to any new
violation of any standard in any area; or

(ii) Increase the frequency or severity
of any existing violation of any standard
in any area.

(c) Notwithstanding any other
requirements of this section, an action
subject to this subpart may not be
determined to conform to the applicable
SIP unless the total of direct and
indirect emissions from the action is in
compliance or consistent with all
relevant requirements and milestones
contained in the applicable SIP, such as
elements identified as part of the
reasonable further progress schedules,
assumptions specified in the attainment
or maintenance demonstration,
prohibitions, numerical emission limits,
and work practice requirements.

(d) Any analyses required under this
section must be completed, and any
mitigation requirements necessary for a
finding of conformity must be identified
before the determination of conformity
is made.

§51.859 Procedures for conformity
determinations of general Federal actions.

(a) The analyses required under this
subpart must be based on the latest
planning assumptions.

(1) All planning assumptions must be
derived from the estimates of
population, employment, travel, and
congestion most recently approved by
the MPO, or other agency authorized to
make such estimates, where available.

(2) Any revisions to these estimates
used as part of the conformity
determination, including projected
shifts in geographic location or level of
population, employment, travel, and
congestion, must be approved by the
MPO or other agency authorized to
make such estimates for the urban area.

(b) The analyses required under this
subpart must be based on the latest and
most accurate emission estimation
techniques available as described below,
unless such techniques are
inappropriate. If such techniques are
inappropriate and written approval of
the EPA Regional Administrator is
obtained for any modification or
substitution, they may be modified or
another technique substituted on a case-
by-case basis or, where appropriate, on
a generic basis for a specific Federal
agency program.

(1) For motor vehicle emissions, the
most current version of the motor
vehicle emissions model specified by
EPA and available for use in the
preparation or revision of SIPs in that
State must be used for the conformity
analysis as specified in paragraphs (b)(1)
(i) and (ii) of this section:

(i) The EPA must publish in the
Federal Register a notice of availability
of any new motor vehicle emissions
model; and

(ii) A grace period of three months
shall apply during which the motor
vehicle emissions model previously
specified by EPA as the most current
version may be used. Conformity
analyses for which the analysis was
begun during the grace period or no
more than 3 years before the Federal
Register notice of availability of the
latest emission model may continue to
use the previous version of the model
specified by EPA.

(2) For non-motor vehicle sources,
including stationary and area source
emissions, the latest emission factors
specified by EPA in the “Compilation of
Air Pollutant Emission Factors (AP-
42)""1 must be used for the conformity
analysis unless more accurate emission
data are available, such as actual stack
test data from stationary sources which
are part of the conformity analysis.

(c) The air quality modeling analyses
required under this subpart must be
based on the applicable air quality
models, data bases, and other
requirements specified in the most
recent version of the “Guideline on Air
Quality Models (Revised)” (1986),
including supplements (EPA
publication no. 450/2-78-027R) 2,
unless:

(1) The guideline techniques are
inappropriate, in which case the model
may be modified or another model
substituted on a case-by-case basis or,
where appmgriate, on a generic basis for
a specific Federal agency program; and

(2) Written approval of the EPA
Regional Administrator is obtained for
any modification or substitution.

(d) The analyses required under this
subpart, except § 51.858(a)(1), must be
based on the total of direct and indirect
emissions from the action and must
reflect emission scenarios that are
expected to occur under each of the
following cases:

(1) The Act mandated attainment year
or, if applicable, the farthest year for
which emissions are projected in the
maintenance plan;

(2) The year during which the total of
direct and indirect emissions from the
action is expected to be the greatest on
an annual basis; and

(3) any tglem' for which the applicable
SIP specifies an emissions budget.

1Copies may be obtained from the Technical
Support Division of OAQPS, EPA, MD-14, Rasearch
Triangle Park, NC 27711,

2 See footnote 1 at § 51.859(b)(2).




Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Rules and Regulations 63253

§51.860 Mitigation of air quality Impacts.

(a) Any measures that are intended to
mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such measures must be described,
including an implementation schedule
containing explicit timelines for
implementation.

(ﬁ) Prior to determining that a Federal
action is in conformity, the Federal
agency making the conformity
determination must obtain written
commitments from the appropriate
persons or agencies to implement any
mitigation measures which are
identified as conditions for making
conformity determinations.

(c) Persons or agencies voluntarily
committing to mitigation measures to
facilitate positive conformity
determinations must comply with the
obligations of such commitments.

(d% In instances where the Federal
agency is licensing, permitting or
otherwise approving the action of
another governmental or private entity,
approval by the Federal agency must
conditioned on the other entity meeting
the mitigation measures set forth in the
conformity determination.

(e) When necessary because of
changed circumstances, mitigation
measures may be modified so long as
the new mitigation measures continue
to support the conformity
determination. Any proposed change in
the mitigation measures is subject to the
reporting requirements of §51.856 and
the public participation requirements of
§51.857,

() The implementation plan revision
required in § 51.851 shall provide that
written commitments to mitigation
measures must be obtained prior to a
positive conformity determination and
that such commitments must be
fulfilled.

(g) After a State revises its SIP to
adopt its general conformity rules and
EPA approves that SIP revision, any
agreements, including mitigation
measures, neces or a conformit
determination will be both State an
federally enforceable. Enforceability
through the agplicable SIP will apply to
all persons who agree to mitigate direct
and indirect emissions associated with
a Federal action for a conformity
determination.

PART 93—DETERMINING
CONFORMITY OF FEDERAL ACTIONS
TO STATE OR FEDERAL
IMPLEMENTATION PLANS

1. The authority citation for part 93
continues to read as follows:

Authority: 42 U.S.C. 7401-7671p.

2. Part 93 is amended by adding a
new subpart B to read as follows:

Subpart B—Determining Conformity of
General Federal Actions to State or Federal
Implementation Plans

Sec.
93.150 Prohibition.

93.151 State implementation plan (SIP)

revision.

93.152
93.153
93,154
93.155

Definitions.

Applicability.

Conformity analysis.

Reporting requirements.

93.156 Public participation.

93.157 Frequency of conformity
determinations.

93.158 (Criteria for determining conformity
of general Federal actions.

93.159 Procedures for conformity
determinations of general Federal
actions.

93.160 Mitigation of air quality impacts.

Subpart B—Determining Conformity of
General Federal Actions to State or
Federal Implementation Plans

§93.150 Prohibition.

(a) No department, agency or
instrumentality of the Federal
Government shall engage in, support in
any way or provide financial assistance
for, license or permit, or approve any
activity which does not conform to an
applicable implementation plan.

&) A Federal agency must make a
determination that a Federal action
conforms to the applicable
implementation plan in accordance
with the requirements of this subpart
before the action is taken.

(c) Paragraph (b) of this section does
not include Federal actions where:

(1) A National Environmental Policy
Act (NEPA) analysis was completed as
evidenced by a final environmental
assessment (EA), environmental impact
statement (EIS), or finding of no
significant impact (FONSI) that was
prepared prior to January 31, 1994; or

(2)(i) Prior to December 30, 1993, an
environmental analysis was commenced
or a contract was awarded to develop
the specific environmental analysis;

(ii) Sufficient environmental analysis
is completed by March 15, 1994 so that
the Fegeral agency may determine that
the Federal action is in conformity with
the specific requirements and the
purposes of the applicable SIP pursuant
to the agency’s affirmative obligation
under section 176(c) of the Clean Air
Act (Act); and

(iii) A written determination of
conformity under section 176(c) of the
Act has been made by the Federal
agency responsible for the Federal
action by March 15, 1994,

(d) Notwithstanding any provision of
this subpart, a determination that an

action is in conformance with the
applicable implementation plan does
not exempt the action from any other
requirements of the applicable
implementation plan, the National
Environmental Policy Act (NEPA), or
the Clean Air Act (Act).

§93.151 State implementation plan (SIP)
revision.

The Federal conformity rules under
this subpart, in addition to any existing
applicable State requirements, establish
the conformity criteria and procedures
necessary to meet the Act requirements
until such time as the required
conformity SIP revision is approved by
EPA. A State’s conformity provisions
must contain criteria and procedures
that are no less stringent than the
requirements described in this subpart.
A State may establish more stringent
conformity criteria and procedures only
if they apply equally to nonfederal as
well as Federal entities. Following EPA
approval of the State conformity
provisions (or a portion thereof) in a
revision to the applicable SIP, the
approved (or approved portion of the)
State criteria and procedures would
govern conformity determinations and
the Federal conformity regulations
contained in this part would apply only
for the portion, if any, of the State's
conformity provisions that is not
approved by EPA. In addition, any
previously applicable SIP requirements
relating to conformity remain
enforceable until the State revises its
SIP to specifically remove them from
the SIP and that revision is approved by
EPA.

§93.152 Definitions.
Terms used but not defined in this
gart shall have the meaning given them
y the Act and EPA's regulations (40
CFR chapter I), in that order of priority.
Affected Federal land manager means
the Federal agency or the Federal
official charged with direct
responsibility for management of an
area designated as Class I under the Act
(42 U.S.C. 7472) that is located within
100 km of the proposed Federal action.
Applicable implementation plan or
applicable SIP means the portion (or
portions) of the SIP or most recent
revision thereof, which has been
approved under section 110 of the Act,
or promulgated under section 110(c) of
the Act (Federal implementation plan),
or promulgated or approved pursuant to
regulations promulgated under section
301(d) of the Act and which implements
the relevant requirements of the Act.
Areawide air quality modeling
analysis means an assessment on a scale
that includes the entire nonattainment
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or maintenance area which uses an air
uality dispersion model to determine
the effects of emissions on air quality.

Cause or contribute to a new violation
means a Federal action that:

(1) Causes a new violation of a
national ambient air quality standard
(NAAQS) at a location in a
nonattainment or maintenance area
which would otherwise not be in
violation of the standard during the
future period in question if the Federal
action were not taken; or

(2) Contributes, in conjunction with
other reasonably foreseeable actions, to
a new violation of a NAAQS ata
location in a nonattainment or
maintenance area in a manner that
would increase the frequency or severity
of the new violation.

Caused by, as used in the terms
“direct emissions’ and “indirect
emissions,” means emissions that
would not otherwise occur in the
absence of the Federal action.

Criteria pollutant or standard means
any pollutant for which there is
established a NAAQS at 40 CFR part 50.

Direct emissions means those
emissions of a criteria pollutant or its
precursors that are caused or initiated
by the Federal action and occur at the
same time and place as the action.

Emergency means a situation where
extremely quick action on the part of the
Federal agencies involved is needed and
where the timing of such Federal
activities makes it impractical to meet
the requirements of this subpart, such as
natural disasters like hurricanes or
earthquakes, civil disturbances such as
terrorist acts and military mobilizations.

Emissions budgets are those portions
of the applicable SIP’s projected
emission inventories that describe the
levels of emissions (mobile, stationary,
area, etc.) that provide for meeting
reasonable further progress milestones,
attainment, and/or maintenance for any
criteria pollutant or its precursors.

Emissions offsets, for purposes of
§93.158, are emissions reductions
which are quantifiable, consistent with
the applicable SIP attainment and
reasonable further progress
demonstrations, surplus to reductions
required by, and credited to, other
applicable SIP provisions, enforceable at
both the State and Federal levels, and
permanent within the timeframe

specified by the pro ’

Emissions t.hatp a Eedem] agency has
a continuing program responsibility for
mean.::i ebmissions that are specifically
caused by an agency ca.rryixﬁ out its
authorities, anag does not include
emissions that occur due to subsequent

activities, unless such activities are
required by the Federal agency. When

an agency, in performing its normal
program responsibilities, takes actions
itself or imposes conditions that result
in air pollutant emissions by a non-
Federal entity taking subsequent
actions, such emissions are covered by
the meaning of a continuing program
responsibility.

EPA means the Environmental
Protection Agency.

Federal action means any activity
engaged in by a department, agency, or
instrumentality of the Federal
government, or any activity that a
department, agency or instrumentality
of the Federal government supports in
any way, provides financial assistance
for, licenses, permits, or approves, other
than activities related to transportation
plans, programs, and projects
developed, funded, or approved under
title 23 U.S.C. or the Federal Transit Act
(49 U.S.C. 1601 et seq.). Where the
Federal action is a permit, license, or
other anmval for some aspect of a non-
Federal undertaking, the relevant
activity is the part, portion, or phase of
the non-Federal undertaking that
requires the Federal permit, license, or
approv

Federal agency means, for purposes of
this subpart, a Federal department,
agency, or instrumentality of the Federal
government.

Increase the frequency or severity of
any existing violation of any standard in
any area means to cause a
nonattainment area to exceed a standard
more often or to cause a violation at a
greater concentration than previously
existed and/or would otherwise exist
during the future peried in question, if
the project were not implemented.

Indirect emissions means those
emissions of a criteria pollutant or its
precursors that:

(1) Are caused by the Federal action,
but may occur later in time and/or may
be further removed in distance from the
action itself but are still reasonably
foreseeable; and

(2) The Federal agency can
practicably control and will maintain
control over due to a continuing
program responsibility of the Federal

agency.

Local air quality modeling analysis
means an assessment of localized
impacts on a scale smaller than the
entire nonattainment or maintenance
area, including, for example, congested
roadway intersections and highways or
transit terminals, which uses an air
3:1ality dispersion model to determine

e effects of emissions on air quality.

Maintenance area means an area with
a maintenance plan approved under
section 175A of the Act.

Maintenance plan means a revision to
the applicable SIP, meeting the
requirements of section 175A of the Act.

etropolitan Planning Organization
(MPO) is that organization designated as
being responsible, together with the
State, for conducting the continuing,
cooperative, and comprehensive
planning process under 23 U.S.C. 134
and 49 U.S.C. 1607.

Milestone has the meaning given in
sections 182(g)(1) and 189(c)(1) of the
Act.

National ambient air quality
standards (NAAQS) are those standards
established pursuant to section 109 of
the Act and include standards for
carbon monoxide (CO), lead (Pb),
nitrogen dioxide (NO,), ozone,
particulate matter (PM-10), and sulfur
dioxide (SO2).

NEPA is the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321 et seq.).

Nonattainment area means an area
designated as nonattainment under
section 107 of the Act and described in
40 CFR part 81,

Precursors of a criteria pollutant are:

(1) For ozone, nitrogen oxides (NOx],
unless an area is exempted from NOx
requirements under section 182(f) of the
Act, and volatile organic compounds
(VOC); and

(2) For PM-10, those pollutants
described in the PM-10 nonattainment
area applicable SIP as significant
contributors to the PM-10 levels.

Reasonably foreseeable emissions are

rojected future indirect emissions that
are identified at the time the conformity
determination is made; the location of
such emissions is known and the
emissions are quantifiable, as described
and documented by the Federal agency
based on its own information and after
reviewing any information presented to
the Federal agency.

Regional water and/or wastewater

pr%;ects include construction, operation,
an
con

maintenance of water or wastewater
veyances, water or wastewater

treatment facilities, and water storage
reservoirs which affect a large portion of
a nonattainment or maintenance area.

Regionally significant action means &
Federal action for which the direct and
indirect emissions of any pollutant
represent 10 percent or more of 8
nonattainment or maintenance area’s
emission inventory for that pollutant.

Total of direct and indirect emissions
means the sum of direct and indirect
emissions increases and decreases
caused by the Federal action; i.e., the
“net” emissions considering all direct
and indirect emissions. The portion of
emissions which are exempt or
presumed to conform under §93.153 (c).
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(d), (e), or (f) are not included in the
“total of direct and indirect emissions.”
The “total of direct and indirect
emissions” includes emissions of
criteria pollutants and emissions of
precursors of criteria pollutants.

§93.153 Applicability.

(a) Conformity determinations for
Ffderal actions relagad to transportation

ans, programs, and projects
gevaloped. funded, 01!J approved under
title 23 U.S.C. or the Federal Transit Act
(49 U.S.C. 1601 et seq.) must meet the
procedures and criteria of 40 CFR part
51, subpart T, in lieu of the procedures
set forth in this subpart.

(b) For Federal actions not covered by
paragraph (a) of this section, a
conformity determination is required for
each pollutant where the total of direct
and indirect emissions in a
nonattainment or maintenance area
caused by a Federal action would equal
or exceed any of the rates in paragraphs
(b)(1) or (2) of this section.

(1) For purposes of paragraph (b) of
this section, the following rates apply in
nonattainment areas (NAA's):

Tons/
year
Ozone (VOC's or NOx):
Serious NAA'S .....c.ccooevveremerinioisins 50
10
Other ozone NAA's outside an
ozone region .......uuee 100
Marginal and moderate NAA's In-
side an ozone transport region:.
voC 50
NOx 100
Carbon monoxide
All NAA's 100
S0, or NO,:
All NAA's 100
PM-10:
Moderate NAA'S ............oooocovonnenn 100
prerlous NAN'S . B 70
All NAA's 25
(2) For purposes of paragraph (b) of
this section, the following rates apply in
maintenance areas:
Tons/
year
Ozone (NOx), SO; or NO::
All Maintenance Areas ................ 100
Ozone (VOC's):
Maintenance areas Inside an
ozone transport region .............. 50
Maintenance areas outside an
Ozone transport region .............. 100
monoxide:
All Maintenance Areas .................. 100
PM-10:
PbA" Maintenance Areas .................. 100
All Maintenance Areas .................. 25

(c) The requirements of this subpart
shall not apply to the following Federal
actions:

(1) Actions where the total of direct
and indirect emissions are below the
emissions levels specified in paragraph
(b) of this section.

(2) Actions which would result in no
emissions increase or an increase in
emissions that is clearly de minimis:

(i) Judicial and legislative
proceedings.

(ii) Continuing and recurring
activities such as permit renewals where
activities conducted will be similar in
scope and operation to activities
currently being conducted.

(iii) RulemaEing and policy
development and issuance.

(iv) Routine maintenance and repair
activities, including repair and
maintenance of administrative sites,
roads, trails, and facilities.

(v) Civil and criminal enforcement
activities, such as investigations, audits,
inspections, examinations,
prosecutions, and the training of law
enforcement personnel.

(vi) Administrative actions such as
personnel actions, organizational
changes, debt management or collection,
cash management, internal agency
audits, program budget proposals, and
matters relating to the administration
and collection of taxes, duties and fees.

(vii) The routine, recurring
transportation of materiel and
personnel.

(viii) Routine movement of mobile
assets, such as ships and aircraft, in
home port reassignments and stations
(when no new support facilities or
personnel are required) to Ferform as
operational groups and/or for repair or
overhaul,

(ix) Maintenance dredging and debris
disposal where no new depths are
required, applicable permits are
secured, and disposal will be at an
approved disposal site.

x) Actions, such as the following,
with respect to existing structures,

roperties, facilities and lands where
ture activities conducted will be

similar in scope and operation to
activities currently being conducted at
the existing structures, properties,
facilities, and lands; for example,
relocation of personnel, disposition of
federally-owned existing structures,
properties, facilities, and lands, rent
subsidies, operation and maintenance
cost subsidies, the exercise of
receivership or conservatorship
authority, assistance in purchasing
structures, and the production of coins
and currency.

(xi) The granting of leases, licenses
such as for exports and trade, permits,

and easements where activities
conducted will be similar in scope and
operation to activities currently being
conducted.

(xii) Planning, studies, and provision
of technical assistance.

(xiii) Routine operation of facilities,
mobile assets and equipment.

(xiv) Transfers of ownership,
interests, and titles in land, facilities,
and real and personal properties,
regardless of the form or method of the
transfer,

(xv) The designation of empowerment
zones, enterprise communities, or
viticultural areas.

(xvi) Actions by any of the Federal
banking agencies or the Federal Reserve
Banks, including actions regarding
charters, applications, notices, licenses,
the supervision or examination of
depository institutions or depository
institution holding companies, access to
the discount window, or the provision
of financial services to banking
organizations or to any department,
agency or instrumentality of the United
States.

(xvii) Actions by the Board of
Governors of the Federal Reserve
System or any Federal Reserve Bank
necessary to effect monetary or
exchange rate policy.

(xviii) Actions that implement a
foreign affairs function of the United
States.

(xix) Actions (or portions thereof)
associated with transfers of land,
facilities, title, and real properties
through an enforceable contract or lease
agreement where the delivery of the
deed is required to occur promptly after
a specific, reasonable condition is met,
such as promptly after the land is
certified as meeting the requirements of
CERCLA, and where the Federal agency
does not retain continuing authority to
control emissions associated with the
lands, facilities, title, or real properties.

(xx) Transfers of real property,
including land, facilities, and related
personal property from a Federal entity
to another Federal entity and
assignments of real property, including
land, facilities, and related personal
property from a Federal entity to
another Federal entity for subsequent
deeding to eligible applicants.

() Actions by the Department of the
Treasury to effect fiscal policy and to
exercise the borrowing authority of the
United States.

(3) Actions where the emissions are
not reasonably foreseeable, such as the
following:

(i) Initial Outer Continental Shelf
lease sales which are made on a broad
scale and are followed by exploration
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and development plans on a project
level.

(ii) Electric power marketing activities
that involve the acquisition, sale and
transmission of electric energy.

(4) Actions which implement a
decision to conduct or carry out a
conforming program such as prescribed
burning actions which are consistent
wlith a conforming land management

an.

(d) Notwithstanding the other
requirements of this subpart, a
conformity determination is not
required for the following Federal
actions (or portion thereof):

(1) The portion of an ection that
includes major new or modified
stationary sources that require a permit
under the new source review (NSR)
program (section 173 of the Act) or the
prevention of significant deterioration
program (title I, part C of the Act).

(2) Actions in response to
emergencies or natural disasters such as
hurricanes, earthquakes, etc., which are
commenced on the order of hours or
days after the emergency or disaster
and, if applicable, which meet the
requirements of paragraph (e) of this
section.

(3) Research, investigations, studies,
demonstrations, or training (other than
those exempted under paragraph (c)(2)
of this section), where no environmental
detriment is incurred and/or, the
particular action furthers air quality
research, as determined by the State
agency primarily responsible for the
applicable SIP;

(4) Alteration and additions of
existing structures as specifically
required by new or existing applicable
environmental legislation or -
environmental regulations (e.g., hush
houses for aircraft engines and
scrubbers for air emissions).

(5) Direct emissions from remedial
and removal actions carried out under
the Comprehensive Environmental
Response, Compensation and Liability
Act and associated regulations to the
extent such emissions either comply
with the gubstantive requirements of the
PSD/NSR permitting program or are
exempted from other environmental
regulation under the provisions of
CERCLA and applicable regulations
issued under CERCLA.

(e) Federal actions which are part of
a continuing response to an emergency
or disaster under paragraph (d)(2) of this
section and which are to be taken more
than 6 months after the commencement
of the response to the emergency or

disaster under ph (d)(2) of this
section are exempt from the :
requirements of this subpart only if:

(1) The Federal agency taking the
actions makes a written determination
that, for a specified period not to exceed
an additional 6 months, it is impractical
to prepare the conformitLanalyses
which would otherwise be required and
the actions cannot be delayed due to
overriding concerns for public health
and welfare, national security interests
and foreign policy commitments; or

(2) For actions which are to be taken
after those actions covered by paragraph
(e)(1) of this section, the Federal agency
makes a new determination as provided
in aph (e)(1) of this section.

Notwithstanding other
requirements of this subpart, actions
specified by individual Federal agencies
that have met the criteria set forth in
either p: ph (8)(1) or (g)(2) of this
section and the procedures set forth in
paragraph (h) of this section are
presumed to conform, except as
provided in ph (j) of this section.

(g) The F agency must meet the
criteria for establishing activities that
are presumed to conform by fulfilling
e,

ara; (1) or (g)(2) o on!
P (1)81‘a @ lgg)deml ag(%)ncy must clearly
demonstrate methods consistent
with this subpart that the total of direct
and indirect emissions from the type of
activities which would be presumed to
conform would not:

(i) Cause or contribute to any new
violation of any standard in any area;

(ii) Interfere with provisions in the
applicable SIP for maintenance of any
stan

dard;

(iii) Increase the or severity
of any existing violation of any standard
in any area; or

(iv) Delay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area including, where applicable,
emission levels specified in the
applicable SIP for purposes of:

A) A demonstration of reasonable

further progress;

(B) A demonstration of attainment; or

(C) A maintenance plan; or

(2) The Federal agency must provide
documentation that the total of direct
and indirect emissions from such future
actions would be below the emission
rates for a conformity determination that
are established in pamgrarh (b) of this
section, based, for example, on similar
actions taken over recent years.

(h) In addition to meeting the criteria
for establishing exemptions set forth in
paragraphs (g)%l) or (g)(2) of this section,
the following procedures must also be
complied with to presume that activities
will conform:

(1) The Federal agency must identify
through publication in the Federal

Register its list of proposed activities
that are presumed to conform and the
basis for the presumptions;

(2) The Federal agency must notify
the appropriate EPA Regional Office(s),
State and local air quality agencies and,
where applicable, the agency designated
under section 174 of the Act and the
MPO and provide at least 30 days for
the public to comment on the list of
proposed activities presumed to
conform;

(3) The Federal agency must
document its response to all the
comments received and make the
comments, response, and final list of
activities available to the public upon
request; and

(4) The Federal agency must publish
the final list of such activities in the
Federal Register.

(i) Notwithstanding the other
requirements of this subpart, when the
total of direct and indirect emissions of
any pollutant from a Federal action does
not equal or exceed the rates specified
in paragraph (b) of this section, but
represents 10 percent or more of a
nonattainment or maintenance area’s
total emissions of that pollutant, the
action is defined as a regionally
significant action and the requirements
of §93.150 and §§ 93.155 through
93.160 shall apply for the Federal
action.

(j) Where an action otherwise
presumed to conform under Taragraph
(f) of this section is a regionally
significant action or does not in fact
meet one of the criteria in paragraph
(g)(1) of this section, that action shall
not be presumed to conform and the
requirements of § 93.150 and §§ 93.155
through 93.160 shall apply for the
Federal action.

(k) The provisions of this subpart
shall apply in all nonattainment and
maintenance areas.

§93.154 Conformity analysis.

Any Federal department, agency, or
instrumentality of the Federal
government taiing an action subject to
this subpart must make its own
conformity determination consistent
with the requirements of this subpart. In
making its conformity determination, a
Federal agency must consider comments
from any interested parties. Where
multiple Federal agencies have
jurisdiction for various aspects of a
project, a Federal agency may choose to
adopt the analysis of another Federal
agency or develop its own analysis in
order to make its conformity
determination.
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§93.155 Reporting requirements.

(a) A Federal ency mking -
conformity dete:xgnination under
§ 93.158 must provide to the appropriate
EPA Regional Office(s), State and local
air quality agencies and, where
applicable, affected P«:ideral lm;g g
managers, the ag esignated un
section 174 of theenAth and the MPO a
30 day notice which describes the
proposed action and the Federal
agency’s draft conformity determination
on the action.

(b) A Federal agency must notify the
appropriate EPA Regional Office(s),
State and local air quality agencies and,
where applicable, affected Federal land
managers, the agency designated under
section 174 of the Clean Air Act and the
MPO within 30 days after making a final
conformity determination under
§93.158.

§93.156 Public participation.

(a) Upon est by any on
regardigz a l;epqu;acific Fedmmﬁon, a
Federal agency must make available for
review its conformity
determination under § 93.158 with
supporting materials which describe the
analytical methods and conclusions
relied upon in making the applicability
analysis and draft conformity
determination.

(b) A Federal agency must make
public its draft conformity
determination under § 93.158 by placing
a notf'ce by prominent advertisement in
a daily newspaper of general circulation
in the area agcted by the action and by
providing 30 days for written public
comment prior to taking any formal
action on the draft determination. This
comment period may be concurrent
with any other public involvement,
such as occurs in the NEPA process.

(c) A Federal agency must document
its response to all the comments
received on its draft conformity
determination under § 93.158 and make
the comments and responses available,
upon request by any person regarding a
specific Federal action, within 30 days
of the final conformity determination.

(d) A Federal agency must make
public its final conformity
determination under § 93.158 for a
Federal action by placing a notice by
prominent advertisement in a daily
newspaper of general circulation in the
area affected by the action within 30
days of the final conformity
determination,

§93.157 Frequency of conformity
determinations.

(a) The conformity status of a Federal
Action automatically lapses 5 years from
the date a final conformity

determination is reported under
§93.155, unless the Federal action has
been completed or a continuous
program hes been commenced to
implement that Federal action within a
reasonable time.

(b) Ongoing Federal activities at a
given site showing continuous progress
are not new actions and do not require
periodic redeterminations so long as
such activities are within the scope of
the final conformity determination
reported under § 93.155.

c) If, after the conformity
determination is made, the Federal
action is changed so that there is an
increase in the total of direct and
indirect emissions, above the levels in
§93.153(b), a new conformity
determination is required.

§93.158 Criterla for determining
conformity of general Federal actions.

(a) An action required under § 93.153
to have a conformity determination for
a specific pollutant, will be determined
to conform to the applicable SIP if, for
each pollutant that exceeds the rates in
§ 93.153(b), or otherwise requires a
conformity determination due to the
total of direct and indirect emissions
from the action, the action meets the
requirements of paragraph (c) of this
section, and meets any of the following

uirements:;
m?l) For any criteria pollutant, the total
of direct and indirect emissions from
the action are specifically identified and
accounted for in the applicable SIP's
attainment or maintenance
demonstration;

(2) For ozone or nitrogen dioxide, the
total of direct and indirect emissions
from the action are fully offset within
the same nonattainment or maintenance
area through a revision to the applicable
SIP or a similarly enforceable measure
that effects emission reductions so that
there is no net increase in emissions of
that pollutant;

(3) For any criteria pollutant, except
ozone and nitrogen dioxide, the total of
direct and indirect emissions from the
action meet the requirements:

(i) Specified in paragraph (b) of this
section, based on areawide air quality
modeling enalysis and local air quality
modeling analysis; or

(ii) Meet the requirements of
mgraph (a)(5) of this section and, for

1 air qualitfy modeling analgsis. the
requirement of paragraph (b) of thi
section;

8)»1"‘&1' co tl?; gM-lo— e

i ere tate agency primarily
responsible for the applicable SIP
determines that an areawide air quality
modeling analysis is not needed, the
total of and indirect emissions

from the action meet the requirements
specified in paragraph (b) of this
section, based on local air quality
modeling analysis; or

(ii) Where the State agen primarily
responsible for the applicable SIP
determines that an areawide air quality
modeling analysis is appropriate and
that a local air quality modeling analysis
is not needed, the total of direct and
indirect emissions from the action meet
the requirements specified in paragraph
(b) of this section, d on areawide
modeling, or meet the requirements of
paragraph (a)(5) of this section; or

(SFP"Bor ozone or nitrogen dioxide, and
for purposes of paragraphs (a)(3)(11) and
(a)(4)(ii) of this section, each portion of
the action or the action as a whole meets
any of the following requirements:

K) Where EPA has approved a
revision to an area’s attainment or
maintenance demonstration after 1990
and the State makes a determination as
provided in paragraph (a)(5)(i)(A) of this
section or where the State makes a
commitment as provided in paragraph
(a)(5)(i)(B) of this section:

(A) The total of direct and indirect
emissions from the action (or portion
thereof) is determined and documented
by the State agency primarily
responsible for the applicable SIP to
result in a level of emissions which,
together with all other emissions in the
nonattainment (or maintenance) area,
would not exceed the emissions budgets
specified in the applicable SIP;

(B) The total ofp cﬁrect and indirect
emissions from the action (or portion
thereof) is determined by the State
agency responsible for the applicable
SIP to result in a level of emissions
which, together with all other emissions
in the nonattainment (or maintenance)
area, would exceed an emissions budget
specified in the applicable SIP and the
State Governor or the Governor's
designee for SIP actions makes a written
commitment to EPA which includes the
following:

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the needed
emission reductions prior to the time
emissions from the Federal action
would occur;

(2) Identification of specific measures
for incorporation into the SIP which
would result in a level of emissions
which, together with all other emissions
in the nonattainment or maintenance
area, would not exceed any emissions
budget specified in the applicable SIP:

(3) A demonstration that all existing
applicable SIP requirements are being
implemented in the area for the
poﬁutants affected by the Federal
action, and that local authority to
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implement additional requirements has
been fully pursued;

(4) A determination that the
responsible Federal agencies have
required all reasonable mitigation
measures associated with their action;
and

(5) Written documentation including
all air quality analyses supporting the
conformity determination;

(C) Where a Federal agency made a
conformity determination based on a
State commitment under paragraph
(a)(5)(i)(B) of this section, such a State
commitment is automatically deemed a
call for a SIP revision by EPA under
section 110(k)(5) of the Act, effective on
the date of the Federal conformity
determination and requiring response
within 18 months or any shorter time
within which the State commits to
revise the applicable SIP;

(ii) The action (or portion thereof), as
determined by the MPO, is specifically
included in a current transportation
plan and transportation improvement
program which have been found to
conform to the applicable SIP under 40
CFR part 51, subpart T, or 40 CFR part
93, subpart A;

(iii) The action (or portion thereof)
fully offsets its emissions within the
same nonattainment or maintenance
area through a revision to the applicable
SIP or an equally enforceable measure
that effects emission reductions equal to
or greater than the total of direct and
indirect emissions from the action so
that there is no net increase in
emissions of that pollutant;

(iv) Where EPA has not approved a
revision to the relevant SIP attainment
or maintenance demonstration since
1990, the total of direct and indirect
emissions from the action for the future
years (described in § 93.159(d) do not
increase emissions with respect to the
baseline emissions:

(A) The baseline emissions reflect the
historical activity levels that occurred in
the geographic area affected by the
proposed Federal action during:

(1) Calendar year 1990;

(2) The calendar year that is the basis
for the classification (or, where the
classification is based on multiple years,
the most representative year), if a
classification is promulgated in 40 CFR
part 81; or

(3) The year of the baseline inventory
in the PM~10 applicable SIP;

(B) The baseline emissions are the
total of direct and indirect emissions
calculated for the future years
(described in § 93.159(d)) using the
historic activity levels (described in
paragraph (a)(5)(iv)(A) of this section)
and appropriate emission factors for the
future years; or

(v) Where the action involves regional
water and/or wastewater projects, such
projects are sized to meet only the needs
of population projections that are in the
applicable SIP.

(b) The areawide and/or local air
quality modeling analyses must:

(dll Meet the requirements in §93.159;
an

(2) Show that the action does not:

(i) Cause or contribute to any new
violation of any standard in any area; or

(ii) Increase the frequency or severity
of any existing violation of any standard
in any area.

(c) Notwithstanding any other
requirements of this section, an action
subject to this subpart may not be
determined to conform to the applicable
SIP unless the total of direct and
indirect emissions from the action is in
compliance or consistent with all
relevant requirements and milestones
contained in the applicable SIP, such as
elements identified as part of the
reasonable further progress schedules,
assumptions specified in the attainment
or maintenance demonstration,
prohibitions, numerical emission limits,
and work practice requirements.

(d) Any analyses required under this
section must be completed, and any
mitigation requirements necessary for a
finding of conformity must be identified
before the determination of conformity
is made.

§93.159 Procedures for conformity :
determinations of general Federal actions.

(a) The analyses required under this
subpart must be based on the latest
planning assumptions.

(1) All planning assumptions must be
derived from the estimates of
population, employment, travel, and
congestion most recently approved by
the MPO, or other agency authorized to
make such estimates, where available.

(2) Any revisions to these estimates
used as part of the conformity
determination, including projected
shifts in geographic location or level of
population, employment, travel, and
congestion, must be approved by the
MPO or other agency authorized to
make such estimates for the urban area.

(b) The analyses required under this
subpart must be based on the latest and
most accurate emission estimation
techniques available as described below,
unless such techniques are
inappropriate. If such techniques are
inappropriate and written approval of
the EPA Regional Administrator is
obtained for any modification or
substitution, they may be modified or
another technique substituted on a case-
by-case basis or, where appropriate, on

a generic basis for a specific Federal
agency program,

(1) For motor vehicle emissions, the
most current version of the motor
vehicle emissions model specified by
EPA and available for use in the
preparation or revision of SIPs in that
State must be used for the conformity
analysis as specified in paragraphs
(b)(1)(i) and (ii) of this section:

(i) The EPA must publish in the
Federal Register a notice of availability
of any new motor vehicle emissions
model; and

(ii) A grace period of 3 months shall
apply during which the motor vehicle
emissions model previously specified
by EPA as the most current version may
be used. Conformity analyses for which
the analysis was begun during the grace
period or no more than 3 years before
the Federal Register notice of
availability of the latest emission model
may continue to use the previous
version of the model specified by EPA.

(2) For non-motor vehicle sources,
including stationary and area source
emissions, the latest emission factors
specified by EPA in the “Compilation of
Air Pollutant Emission Factors (AP~
42)" 1 must be used for the conformity
analysis unless more accurate emission
data are available, such as actual stack
test data from stationary sources which
are part of the conformity analysis.

(cg The air quality modeling analyses
required under this subpart must be
based on the applicable air quality
models, data bases, and other
requirements specified in the most
recent version of the “Guideline on Air
Quality Models (Revised)” (1986),
including supplements (EPA
publication no. 450/2-78-027R) 2,
unless:

(1) The guideline techniques are
inappropriate, in which case the mode!
may be modified or another model
substituted on a case-by-case basis or,
where appropriate, on a generic basis fo
a specific Federal agency program; and

2) Written approval of the EPA
Regional Administrator is obtained for
any modification or substitution.

Ki) The analyses required under this
subpart, except § 93.158(a)(1), must be
based on the total of direct and indirect
emissions from the action and must
reflect emission scenarios that are
expected to occur under each of the
following cases:

(1) The Act mandated attainment year
or, if applicable, the farthest year for
which emissions are projected in the
maintenance plan;

=

1 Copies may be obtained from the Technical
Support Division of OAQPS, EPA, MD-14, Research
Triangle Park, NC 27711.

2See footnote 1 at §93.159(b)(2).
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(2) The year during which the total of
direct and indirect emissions from the
action is expected to be the greatest on
an annual basis; and

(3) Any year for which the applicable
SIP specifies an emissions budget.

§93.160 Mitigation of air quality impacts.

(a) Any measures that are intended to
mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such measures must be described,
including an implementation schedule
containing explicit timelines for
implementation,

(b) Prior to determining that a Federal
action is in conformity, the Federal
agency making the conformity
determination must obtain written
commitments from the appropriate
persons or agencies to implement any
mitigation measures which are

identified as conditions for making
conformity determinations.

(c) Persons or agencies voluntarily
committing to mitigation measures to
facilitate positive conformity
determinations must comply with the
obligations of such commitments,

(d) In instances where the Federal
agency is licensing, permitting or
otherwise approving the action of
another governmental or private entity,
approval by the Federal agency must be
conditioned on the other entity meeting
the mitigation measures set forth in the
conformity determination.

(e) When necessary because of
changed circumstances, mitigation
measures may be modified so long as
the new mitigation measures continue
to support the conformity
determination. Any proposed change in
the mitigation measures is subject to the
reporting requirements of § 93.156 and

the public participation requirements of
§93.157.

(f) The implementation plan revision
required in § 93.151 shall provide that
written commitments to mitigation
measures must be obtained prior to a
positive conformity determination and
that such commitments must be
fulfilled.

(g) After a State revises its SIP to
adopt its general conformity rules and
EPA approves that SIP revision, any
agreements, including mitigation
measures, necessary for a conformity
determination will be both State and
federally enforceable. Enforceability
through the applicable SIP will apply to
all persons who agree to mitigate direct
and indirect emissions associated with
a Federal action for a conformity
determination,
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